
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet . i t ion

o f

MICHAEL C,OLDSTEIN

For a Redeterminat ion of  a Def ic iency or
a Revls ion of  a Determinat lon or  a Refund
of Unincorporated Business
Taxes under Art ic le (e|  23

Sworn to before me this

28th day of February , L977.

t//

rA-3 (2/76)

AFFIDAVIT OF MAILING

Tax Law for the Year(s) nr:cftripddr)
L969, I97A and I97I.

State of New York
County of Albany

Bruce Batchelor

she is an employee of

age, and that on the

Notice of Decision by (certlfled) mail upon Michael

the petltioner i.n the within proceedlng,

securety sealed postpal.d wrapper addressed

Goldstein 6oea6ese$Cas6usr.96i

by enclos ing a t rue copy thereof  in  a

as follows: IVIr. Michael Goldstein
11 Hedgerow Lane
Jericho, New York LL753

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the excLusive care and custody of

the United St,ates PostaL service within the State of New York.

Thst deponent further says that the said addreaaee is the (6eOSeSe

q&*'bp) pe[itioner herein and that the address set forth on eaLd nrapper ls the

last known address of the 6clgp6ege$Sa66uer>o&xttte) petltloner.

of the

the Deparrmenr 
":";::"::: ":;""::::":"::;";"":"":,

28th day of Febnrary , L977 r She served the wlthin

&''.* A.qrer.*/di



STATE OF NEW YORK
STATE TAX COMI,IISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

]\IICHA-EL C.OLDSTEIN

For a Redeterminat ion of  a Def ic . iency or
a Revis ion of  a Determinat lon or  a Refund
of Unincorporated Business
Taxes under  Ar t ic leQs)  23

AFFIDAVIT OF MAILING

of theo
Tax Law for the Year(s) pxxl*r*pdda)
1969. I97O and. L97L

SLa te  o f  New York
County of Albany

Bruce Batchelor

rshe is an employee of the

age, and that on the 28th

Notice of Decision

, betng duly sworn, deposes and says that

Department of Taxat ion and Finance, over 18 years of

day of Februarv , L9 7T , gfre served the withln

by (certified) mail upon lVlarvin Zucker

of)  the pet i t loner ln the within proceeding,

in a secureLy seaLed postpaid wrapper addressed

(representat ive

by enclosing a true copy thereof

as follows: ]viarvin Ztrcket
474 Cl:.e.rl.es Avenue
\,[assapequa Park, New York LI762

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(posr off ice or off ic ial  depository) under the exclusive care and custody of

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

Thac deponent further says that the sald addressee is the (representat ive

of the) pet i t ioner herein and thac the address set forth on said l r tapper ls the

last known address of the (representat ive of the) pet l t ioner.

Sworn to before me ihis

28th day of Febnrary

rA -  3  (217  6 )

,  L977.



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Febnrarly 28, LflT

A O O R E S S  Y O U R  R E P L Y  T O

TELE'HoNE: ts,g4 L57-1721

r lAr, lvflohael Goldsteln
lL Hedgercw lanre
Jerl,oho, $cw Iork LL7r3

Doar I\&, Goldsteln:

?lease take further
Sect ion(1) ?Zz
proceeding in court to
sion must be comrnenced
from the date of this

notice that Pursuant to

PLease take notice of the DEC:SION
of the state Tax commission enclosecl nerett lEn'

Inquiries concerning the computation of
due or refund atlowed in accordance with
decision or concerning any other mat

hereto may be addressed to the und
will be referred to the ProPer

Enc.

of the Tax Law' anY
review an adverse deci-
within 

4 mntha
not i -ce.

tax
th is

relat ive
e d ,

TN(
HEARING OFTICER

Pet i t ioner 's Representat ive:

Taxing Bureau's RePresentat ive:

rA -1 .12  (L176)



STATB OF NEW YORK

STATE TAX COMMISSTON

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

MTCHAEL GOLDSTBTN

fo r  Rede te rm i -na t i -on  o f  a  De f i c i -eney  o r  f o r
Re fund  o f  Un inco rpo ra ted  Bus lness  Taxes
under  A r t i c l e  23  o f  t he  Tax  Law fo r  t he
Yea rs  1969 ,  I 97O and  1971 .

Whe the r  t he  bus iness  ac t i v i t i e s

Go lds te i n ,  as  a  sa les  rep resen ta t i ye

on  o f  an  un inco rpo ra ted  bus iness .

DECTSTON

Pe t i t l one r ,  M i chae l  Go lds te i n ,  11  Hedge row  Lane ,  Je r i cho ,

New York ,  LL753 ,  f i l ed  a  pe t i t i on  fo r  rede te rm ina t i on  o f  a

de f i c i ency  o r  f o r  r e fund  o f  un inco rpo ra ted  bus iness  t axes

unde r  A r t l c l e  23  o f  t he  Tax  Law  fo r  t he  yea rs  L969 ,  L9T  0  and

L97 I .  (F i l e  No .  002 \5 )  .

A  fo rma l  hea r ing  was  he ld  be fo re  Ju l i us  E .  B raun ,  Hear ing

o f f i ce r ,  d t  t he  o f f i ces  o f  t he  s ta te  Tax  commiss lon ,  Two  wo r l d

r l r r q r l o  O a n i a r  l \ T a r . r  V n n  1 .  T \ I ^ r . '  V ^ - 1 f  ^ h  A , , - , , - +  ) ' 7  - l  n f  F ,vv r r vv r ,  New  Yo rk ,  New Yo rk  on  Augus t  27 ,  7976  a t  9 :00  A .M .

Pe t i t i one r  appeared  by  Marv ln  Zucke r ,  CPA.  The  fncome Tax  Bureau

appea red  by  Pe te r  C ro t t y ,  Esq .  (A lexande r  We i - ss ,  Esq .  o f  counse l ) .

ISSUE

o f  n o l i  t . i  n n o r .  M i  n h q o ' ly u v r  t  l r r v f r s v r

.  e c \ r 1 s f  - i  t r r t c d  t . h e  o A r . r . v i  n o
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FIND]NGS OF FACT

1 .  On  Oc tobe r  29 ,  1973 ,  ds  t he  resu l t  o f  an  aud i t ,  t he

rncome Tax  Bureau  i ssued  a  s ta temen t  o f  Aud i t  changes  aga lns t

pe t i t i one r ,  M i chae l  Go lds te l n ,  impos ing  un inco rpo ra ted  bus iness

tax  upon  income d rawn  f rom h i s  ac t i v i t i es  as  a  sa les  aqenr

fo r  t he  yea rs  1969 ,  I 9T  O  and  I 9TL .  Acco rd ing l y ,  t he

Income  Tax  Bu reau  i s sued  a  No t l ce  o f  De f i e - i ene_v  i n  t he

amoun t  o f  $8 ,  B  64  . 68  .

2 .  Fo r  t he  yea rs  i n  i s sue ,  pe t i t l one r ,  M i - chae l  Go lds te i n

was  a  sa les  rep resen ta t i ve  whose  j -ncome was  so1e1y  de r i ved  f rom

commiss ions .  E igh ty  pe rcen t  o f  h i s  i ncome was  rece l ved  f rom

the  Phoen i x  s l i ppe r  co .  ,  secaucus ,  New Je rsey  and  twen ty

pe rcen t  f rom the  Nohe l  Manu fac tu r i ng  co rp .  ,  p rov idence ,

Rhode  r s l and .  P roduc t s  o f  t hese  compan ies  we re  non -compe t i t i ve .

3 .  Phoen i x  S l i ppe r  Co .  deduc ted  a  pe rcen tage  o f

pe t i t l one r ,  M iehae l  Go lds te i n f s  commiss ions  f on  t he  soace

in  secaucus ,  New Je rsey  used  by  h im  as  an  o f f i ce  and  wa rehouse ,

and  i n  New York ,  New York  used  as  a  showroom.  Th is  amoun ted  to

$10 ,000 .00  i n  I 97 I .  He  rece i ved  no  bene f i t s  f o r  hosp i t a l : - za t i on

o r  pens ion  p rog rams .  He  f i l ed  Federa l  and  s ta te  es t ima ted

tax  re tu rns ,  a  Fede ra l  schedu le  c  and  a r f compu ta t i on  o f

soc ia f  secu r i t y  se l f -Emp loymen t  rax '  du r lng  the  yea rs  1969 ,

L970  and  I 9T I .  f n  197 I ,  he  f i t ed  a ' s t a temen t  i n  Suppo r t  o f

Deduc t i on  fo r  Con t r i bu t i ons  made  on  Beha l f  o f  Se l f_Emp loyed

fnd i v idua ls  to  Pens lon  and  p ro f i t  Sha r ing  p lans " .
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He  rece i ved  no th ing  fo r  expenses  l ncu r red ,  and  he  deduc ted

sa id  expend l t u res  on  h i s  r e tu rns .  when  necessa ry ,  Fe t i t l one r

h i r ed  and  pa id  f o r  h i s  ass i s t an t s .  H i s  se l l i ng  t e r r i t o r y  was

unres t r i c ted .  The  f i rms  fo r  whom he  so ld  merchand ise  d id

no t  exe rc j - se  any  subs tan t i a l  con t ro l  o r  supe rv i s i -on  ove r  h i s

sa les  ac t i v i t i e s  and  t echn iques  o r  ove r  t he  t ime  t ha t  was

devo ted  t o  sa les .

4 .  Pe t i t i one r ,  M i chae l  Go lds te i n ,  was  adv i sed  by  h i s

accoun tan ts  tha t  he  was  no t  requ i red  to  f i l e  un inco rpo ra ted

bus iness  t ax  re tu rns  f o r  t he  yea rs  i n  i _ssue .

CONCLUSTONS OF LAW

A.  Tha t  t he  i ncome  rece i ved  by  pe t i t i one r ,  M l chae l

Go lds te in ,  f r om the  Phoen ix  S r ippe r  company  and  the  Nohe l

Manu fac tu r i ng  co rp .  cons t i t u ted  i ncome f rom h i s  requ la r

bus iness  as  a  sa fes  rep resen ta t i ve  and  no t  compensa t i on

as  an  emp loyee  exempt  f rom the  impos i t i on  o f  un lnco rpo ra ted

bus iness  tax  i n  aeco rdance  w i th  the  mean inE  and  i n ten t  o f

sec t l on  703 (b )  o f  t he  Tax  Law .

B .  Tha t  t he  a fo resa id  ac t i v i t i e s  o f  pe t i t i one r ,

M i - chae l  Go lds te i n ,  du r i ng  t he  yea rs  1969 ,  LgTO and  I }T1 ,

cons t i t u ted  the  ca r ry ing  on  o f  an  un inco rpo ra ted  bus iness

and  h i s  i - ncome de r i ved  the re f rom was  sub jec t  t o  un inco rpo ra ted

bus iness  tax  1n  acco rdance  w l th  the  mean ing  and  i n ten t  o f

sec t i on  703  o f  t he  Tax  Law .



4 -

C .  Tha t  pe t i t i one r ,  M ichae l  Go lds te in  had  reasonab le

cause  fo r  f a i l i ng  to  f i l e  un ineo rpo ra ted  bus iness  tax  re tu rns

fo r  t he  yea rs  1969 ,  L9T0  and  I 9T I .

D .  Tha t  t he  pe t i t l on  o f  M i chae l  Go lds te i n  i s  g ran ted

to th-e extent  that  the penal ty  is  waived;  t lnat  th-e Income

Tax  Bureau  i s  he reby  d i rec ted  to  aeco rd ing l y  mod i f y  t L re

No t i ce  o f  De f i c l ency  i s sued  Oe tobe r  29 ,  I 973 ;  and  t ha t ,

excep t  as  so  g ran ted ,  t he  pe t l t i on  i - s  i n  a l l  o t he r  r espec t s

den ied .

DATED:  A lbany ,  New York

February 28,  L977

STATE TAX COMMTSSTON

RESfDENT

V&gyt----


