
STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f
WILLIAM H. GREGORY, I I I

anq
^ , FlLrz4,BETrl C.. GREGpRY

ro r  a  KeceEerm lna t l on  o I  a  L ,e t i _c lency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal Income
Taxes under  Ar t i c le  ( r )  22 of  the
Tax Law for the Year(s) ff i>AexSod$*
1967 and 1968-

Sta te  o f  New York
County of Albany

John Huhn

xhe is an employee of the

age,  and Lhat  on  the  3rd

Not ice  o f  Dec is ion

AFFIDAVIT OF },IAILING

by

a s

, being duly sworn, deposes and says that

Depar tment  o f  Taxat ion  and F inance,  over  18  years  o f

day of October ,  L97'7 r  :nhe served the within

by  (cer t i f ied)  ma i l  upon Wi l l iam H.  Gregory ,  I I I  &

Lrue  copy  the reo f  i n  a  secu re l y  seaLed  pos tpa id  w rappe r  add ressed

Mr.  & Mrs.  Wi l l iam H.  Gregory,  I I I
Box 488
Locust Va1ley, New York

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  l n  a

(Pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New yo rk .

That deponent further says that the said addressee is the (rffx*Eer*g*iive

EfuObe) pet i t ioner  here in and that  the address set  for th on said hrrapper is  the

last known address of the (aenxxretlCaXfoe<x*>Otlg pet,it ioner.

Sworn

3 r d

t o

d a y

before me th is

o f  Oc tobe r  ,  1977 ,
. , 1 t ' l

L*L ,11'J+'-
/
\

Elizabeth c' Gt?98&sxoedn*of) rhe peririoner in Ehe wirhin proceeding,

enc los ing  a

f o l l o w s :

rA-  3 (2 /7  6)



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f
WILLIAM H. GREGORY, I I I

ano
ELIZABETH C. GREGORY

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r

a Revis ion of  a Determinat ion or  a Refund
of Personal Income
Taxes under  Ar t ic le( !  22
Tax Law for the Year(s) oo<*cxio$(x)
L967 and 1968.

Sta te  o f  New York
County of AlbanY

John Hutrn

xlne is an employee of the

age, and that on the 3rd

Not ice  o f  Dec is ion

( rep resen ta t i ve  o f )

t rue copy thereof  in  a

,  being duly sworn, deposes and says that

Department of Taxat ion and Finance' over 18 years of

day of October ,  L977 r xhe served the within

by (cert i f ied) mai l  upon Bertram Gezelter

the pet i t ioner in the within proceeding'

secure ly  seaLed pos tpa id  l v rapper  addressed

AFFIDAVIT OF MAILING

of Ehe

Bertram Gezelter, CPA
Bi1ler & Snyder
75 Maiden Lane
New York, New York 10038

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rapPer  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

by  enc los ing  a

a s  f o l l o w s :

Sworn to before me this

3rd  day  o f  October  ,  197 '7 .

rA- 3 (2 /7 6)

t l  t t  , l  l l

/l te,- ftI^-4ll'r'
\j



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STA.TE TAX CQMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

O*Srr $, 1,9??

trF, i Xrl:. lff,trIl,m H. 6fagoslrr trII
to* {88
losurt rlsltrry, Silr Yorilt

Darr lllr" & tflrr{ otarorl'r

Please take notice of the D$Ifrl(f,t
of the State Tax Commission enclosed herewith.

You have now exhausted your r ieht of  review at the administrat ive
level. Pursuant to sectionfl$ 6ft of the Tax Law, any
proceeding' in court  to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { mtht

from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Cornmissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

ffiS t. tollrelto
Dlffctsr
Brrrr Afprnlr Smr$

Petitioner's Representative

Taxing Bureau's Representative

TA-r . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

WILLIAM H. GREGORY, III
and

ELIZABETH C. GREGORY

for  Redeterminat ion of  a  Def ic iency or
for Refund of Personal Income Tax under
Ar t ic le  22 of  the Tax Law for  the Years
1967  and  1968 .

DECISION

Wi l l i am H .  Gregory ,  I I I  and  E l i zabe th  C .  Gregory ,  Box  488 ,

Locust  Val ley,  New York,  f i led a pet i t ion for  redeterminat ion of

a deficiency or for refund of personal income tax under Art icle

22  o f  t he  Tax  Law fo r  t he  yea rs  L967  and  1968 .  (F i l e  No .  01255)

A formal  hear ing was held before Nigel  G.  Wr ight ,  Hear ing

Of f i ce r ,  4 t  t he  o f f i ces  o f  t he  S ta te  Tax  Commiss ion ,  80  Cen t re

S t ree t ,  New York ,  New York ,  oD  June  5 ,  L973  a t  9 :15  A 'M '  The

pet i t ioners appeared by Ber t ram Gezel ter ,  CPA, of  B i11er  and

Snyder. The Income Tax Bureau appeared by Saul Heckelman, Esq'

( James  A .  Sco t t ,  EsQ. ,  o f  counse l )

ISSUE

t i lhether  pet i t ioners were ent i t led to  c la im d i f ferent  net

operating loss carryback deductions for New York State income

tax purposes,  than for  Federa l  income tax purposes.
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FINDINGS OT FACT

1.  Pet i t ioner  Wi l l iarn H.  Gregory,  I I I  was a par tner  in  the

f i rm of  Gregory and Sons,  a  par tnership engaged in  the secur i ty

brokerage business in  New York Ci ty .  In  L969,  the f i rm susta ined

a substant ia l  bus iness loss,  and pet i t ioner  l { i l l iam H.  Gregory,  I I I

repor ted h is  share of  th is  loss on the jo in t  L969 Federa l  and New

York State res ident  income tax returns which he f i led wi th  h is  wi fe ,

pe t i t i one r  E l i zabe th  C .  Gregory .

2.  On the i r  1969 Federa l  re turn,  pet i t ioners repor ted a

nega t i ve  Federa l  t axab le  i ncome o f  $1 ,386 ,930 .00 .  Pe t i L ione rs  f i l ed

an appl icat ion for  re fund of  Federa l  income tax based on the carry-

back of  net  operat ing loss for  L969.  They received a Federa l

refund in the amount of tax previously paid on L967 and 1968

Federa l  taxable income repor ted for  those years of  $135 ,243.00 and

$17 ,900 .00 ,  respec t i ve l y .  Pe t i t i one rs  d id  no t  rece i ve  a  re fund  o f

Federa l  income tax for  the year  L966,  3s they repor ted a negat ive

taxable income for  L966 in  the amount  of  $15,943.00.  The computa-

t ion of  the Federa l  net  operat ing loss deduct ion is  not  in  d ispute.

3.  On the i r  L969 New York State personal  income tax return,

pet i t ioners ca lcu lated the i r  New York taxable income to be the

nega t i ve  amoun t  o f  $1 ,339 ,6L8 .94 .  They  a l so  repo r ted  nega t i ve  New

York taxable income on their L966 New York State income tax return,

bu t  repo r ted  New York  taxab le  i ncome o f  $189 ,862 .79  and  $94 ,640 .34

fo r  L967  and  1968 ,  respec t i ve l y .
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4.  Pet i t ioners ca lcu lated d i f ferent  net  operat ing loss

carrybacks,  regard ing the years 1966,  L967 and 1968,  for  New

York State purposes than for  Federa l  purposes.  They a lso c la imed

deductions for the years L967 and 1968 and applied for refunds of

New York personal  income tax for  the years L967 and 1968.

5.  Pet i t ioners contended that  s ince they were requi red

to modify their Federal income for the year of the net operating

loss by the modi f icat ions requi red under  sect ion 6f2(b)  and (c)

of the Tax Law, they should be permitted to compute a New York

net operating loss different in amount from the Federal net

operat ing loss,  so as to  take in to account  the New York modi f i -

cat ions.  Pet i t ioners proposed that  in  comput ing the amount  of

the New York net  operat ing loss for  the loss year ,  the i r  Federa l

taxable income should f irst be modif ied by the modif ications

requi red by sect ions 6I2(b)  and (c)  o f  the Tax Law,  before

app ly ing  the  mod i f i ca t i ons  requ i red  under  sec t i ons  I72 (d )  (2 ) (3 )

and (5) of the Internal Revenue Code. The amount of the New

York net operating loss computed in this manner would then be

appl ied,  in  fu l1 ,  in  the f i rs t  carryback year  against  the

Federa l  taxable income for  sa id year ,  as modi f ied in  accordance

wi th the requi rements of  sect ions 6L2(b)  and (c)  o f  the Tax Law.

This  would be done before apply ing the modi f icat ions requi red by

sect ions L72(d)  (2)  (3)  and (5)  o f  the In ternal  Revenue Code.  The

por t ion of  the New York net  operat ing loss not  appl ied under
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this method on the New York return, in the f irst carryback year,

would then be applied in a similar manner in the next carryback

year  or  years

6. In computing the part ial refund of L967 and 1968 New

York personal income tax al lowed to petit ioners by the Income

Tax Bureau, in connection with the L969 Federal net operating

1oss,  the deduct ions a l lowed for  L967 and 1968 were l imi ted to

the amounts of posit ive Federal taxable income for the respective

yea rs  o f  $T35 ,243 .00  and  $17 ,900 .00 .  A f t e r  sa id  deduc t i ons ,  t he

pet i t ioners had remain ing New York taxable income of  $54,6L9.57

fo r  L967  and  $76 ,740 .34  f o r  L968 .

CONCLUSIONS OF LAW

A. That the amount of net operating loss and the port ion

thereof al lowable as a deduction in each of the carryback years

is determined in aceordance with the provisions of the Internal

Revenue code.  The por t ion of  the net  operat ing loss a l lowable

as a carryback deduct ion is  l imi ted (under  secr ion L72(b)  (2)  o f

the Internal Revenue Code) to the amount of the modif ied taxable

income computed thereunder, and this modif ied taxable income for

such a year  may not  be less than zero.  The por t ions of  the net

operating loss al lowed as deductions in the earryback years were

deduct ions used in  recomput ing pet i t ioners '  Federa l  ad justed

gross income for  sa id years.  Therefore,  the amounts a l lowed

as carryback deductions for Federal income tax purposes would

arso be the amounts permitted for New York state income tax
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purposes within the meaning and intent of Art icle 22 of the Tax

Law. The Tax Law makes no provision which would allow a net

operating loss d.eduction, or carryback or carryover deduction,

wtrich exceeded the al lowance for Federal income tax purposes.

B. ftrat the petit ion and the claims for refund of peti-

t ioners, Wil l iam H. cregory, f I I  and Elizabeth C. cregory, are

denied. and the Notice of Part ial Refund. Allowance issued

December 16,  L97O is  susta ined.

DATED: Albany, New York
october  3,  L977

TATE TAX COMMISSION

COMMTSSTONER

COMMISSIONER
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STATE OF NEW YORK
STATE TAX COIO{ISSION

In  the  Ma t te r the  Pe t i t i ono f

o f
AFFIDAVIT OF MAILING

ELIZABETH C. GREGORY
For  a  Rede te rm inaL ion  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal Income
Taxes under  Ar t i c le  (x )  22 of  the
Tax Law for the Year(s) ooclxxiod(r)
L967 and 1968.

Sta te  o f  New York
County of Albany

John Huhn ,  being duly sworn, deposes and says that

i tkre is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  the  19 thday  o f  October  ,  L977,  *he  served rhe  w i th in

N o t i c e  o f  D e c i s i o n  b y  ( c e r t i f i e d )  m a i l  u p o n  W i l l i a m  H . ,  f I f  &

WILLIAM H.NSREGORY, I I I

Elizabeth c' Gttf;SE$*uor*rn*gx€<p,.J) rhe peririoner in rhe wirhin proceeding,

enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

r  1 1  M r .  &  M r s .  W i l l i a m  H .  G r e g o r y ,  I I I
torrows t  

c/o Bache co.
100 GoId  St ree t
New York, New York

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  ln  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cusLody o f

the  Un i ted  Stares  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (ueryxEo*xkitee

x*>e*x) pet i t ioner herein and that the address set forth on said \4rrapper is the

last known address of the (oqxmer*xkirsae<nf>&e) petitioner.

Sworn to before me this

19 th  day  o f  October  ,  L977.

b y

a s

rA-3 (2/76)


