
STAIE OF NIX^I YORK

STAIE TN( M}MISSION

In the lbtter of ttre Petition

of

GAREI{CE I^I. HATET and BEIIYE D. I1ALEY

for Redeteraination of a Deficiency or for Refind
of Perscnral Incore Tax under Article 22 of the
Tax Law for the Years 1967 tkough 1970.

DECISICN

Clarence W. Haley and Bettye D. Haley, residing at 107 Rolling Mil1 Road,

Old Hickory, Terrressee 37138, filed a petition for redetqmrinaticn of a

deficiency or for refirnd of personal incorre tac under Arficle 22 of the Ta< La!,tr

for the years 1967 througfi 1970. (File No. 1103f).

A formal hearing was held on April 28, Lg76, at the office5 of the State

Tax Comnission, Thio trtrorld T?ade Center, Neur York, Nev,r York, before Nigel G. I^Iright,

Hearing Officer. TLre petiLicrners appeared by Errcrett, Jolmscrn & Breckenridge

(Eugene Gllrester, Esq. and Peter K. Lathrop, Esq. of cor-lrsel). The Incme Ta:<

Brareau appeared by Peter C:otty, Esq. (Soloupn Sies, Esq. of cor.nsel).

ISSTJES

I. trlhether ttre nethod of allocating incore ard expcrses attribr:table to

Ngr,r York State, including ttre retlrcd of allocating prirna:ry or urderrrrriting profits

by petitioner, Clarence W. Ilaley's partrrership, J.C. Bradford & Co., an urden^riter

and dealer j:n secrrities was properr, vdren as part of a public offerirg, th

aforssrtioned pa::lrrership, as a usber of an urderr,srlting syndicate llEnaged by a

Ner.r Yord<-based rnden^riter, enters jnto an undennrriting c€Emi@nE for the Erchase

of secr-rities of ar issuing co4oraticn.
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II, .I,lhat is the resultant effect of sr:ctr allocations on petitionerst,

clarerrce w. Haley and Bettye D. Ilaley, perscn:al incore tax liability?

EIND]TTGS OF FACT

1. Petitioners, Clarence W. Hal.ey and Bettye D. Haley, filed Ner^r York State

nonresiderrt incore ta:c retuns for the years 1967 thrcugh L970.

2. 01 October 12, L972, the Incore Tar Br-u:eau issr:ed a Notice of Deficiency

egajnst the petiticners, Clarence !il. Haley ard Bettye D. Ilaley for the years 1967

through L970. Said lilotice of Deficiency was based on Clarence W. Haley's stlare,

as a parbrer, of parbnership incore from pri:nary or r.ndennrriting profits and

stodc broker4ge conmlssicn and Urading incore earned by J. C. Bradford & C.o.,

dring dre years in issue. Since tlre disposition of the petition of Clarence W.

Ilaley and Bettye D. Ilaley is contingent cn the'State Tax C,omission's detemination

in the Prtition of J. C. Bradford & Co., riat the auditor's Sclredule C - 'Distri-

bution to Partrrers" correctly reflects the total Federal inccnne each pa:rtrrer of

J. C. Brad,ford & Co. earned {td/or receirrcd fipn saidpar:Enership dqing the years

1964 through 1970. It was fi-rcher stipulated that the aformrtioned m-nrt of

incone of eactr parbter !ftich is allocable to Nsl York State sha1l be eqr:aI to the

alutJnt detetmined by nnrltiplying the armr-lrt of suctr incm by the percentage of

incore a1locab1e to Ner^r York as is ultimately detemined in the prcceedings re-

lating to J. c. Bradford & co.'s urincorporated brr,siness Eac.

MNCLI]SIONS OF IAW

A. That the "C,onclu.sicns of Lannl' stated in the State Tax Ccnmission decision

in the Petiticnr of J. C. Bradford & Co., a cqpy of rdridr is attactred hereto, are

hereby adopted.
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B. That the petiticners are liable for persoral incore ta< dr.e on

Clarence W. Haley's proporEionate share of ttre parurership, J. C. Bradford &

Co.'s prina4r or rndsr^rriting and brokerage ccmission and eading profits

allocated to Nerar York State for ttre years in issue, in the State Tac Cmmissicn

decision in the Egtition of J. C. Bradford & Co., er<cept as stated tlrerein. 
'

C. That the petition of Clarence W. Ilaley md Bettye D. Haley is granted

to the e)<cent indicated in Conchrsion "A" of the Petiticm of J. C. Bradford & Co.,

and is in all other respects denied.

DNID: Albarry, Nerr York
February 1, L977
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STATE OF NEW YORK

STATE TAX COMMISSION

fn  the  Mat te r  o f  the  Pet l t lon

n f

J .  C .  BRADFORD s  bO.
l

f o r  Rede te rm ina t ton  o f  a  De f le i -ency  o r  f o r
Refund of  Uni -ncorporated Buslness Tax under
Ar t l c l e  23  o f  t he  Tax  Law fo r  t he  Years  L964
th rough  L970 ,

DECIS ION

J .  C .  B rad fo rd  &  Co . ,  170  Fou r th  Avenue  No r th ,  Nash r , ' i 1 l e ,

.Fonna<ea^  
" ' 7219 ,  f l l ed  a  pe t i t i on  unde r  A r t i c l e  23  o f  t he  TaxJ I

Law fo r  rede te rm lna t l on  o f  a  de f t c lency  o r  f o r  re fund  o f

un inco rpo ra ted  bus lness  tax  under  A r t i c l e  23  o f  t he  Tax  Law fo r

t he  yea rs  1964  t h rough  L970 .

A  hea r i ng  was  he ld  on  Ap r i l  28 ,19T6 ,  dE  ! : 15  A .M .  a t  t he

o f f i ces  o f  t he  S ta te  Tax  Commiss ion ,  Two  Wor ld  T rade  Cen te r ,

New York ,  New York ,  be fo re  N ige l  G .  Wr igh t ,  Hear ing  O f f i ce r .

The  pe t i i i one r  appea red  by  Eve re t t ,  Johnson  &  B recken r i dge ,  Esqs . ,

(Eugene  Ches te r ,  Esq .  and  Pe te r  K .  La th rop ,  Esq .  o f ' counse l ) .

The  I ncome  Tax  Bu reau  appea red  by  Pe te r  C ro t t y ,  Ese . ,  (So lomon

S ies ,  Esq .  o f  eounse l ) .

ISSUES

I .  Whe the r  t he  pe t l t i one r r  & f l  unde rwr i_ te r  and  dea le r  i n

secu r i t l es ,  used  t he  p rope r  me thod  o f  a l l oca t i ng  p r lma ry  o r

r r n d o r r ^ r r { l i n a  'L r r r L . r u l w l r r / r r 1 6  p r o f i t s ,  w h e n  a s  p a r t  o f  a  p u b l i c  o f f e r i n g r  p e t l t l o n e r ,

as a member of  an underwri t ing syndicate nanaged by a New York-based

underwr i te r ,  en ters  in to underwrl t lns commitment for  the
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purchase of  secur i t ies of  an issuing corporat ion.

a. TLre Income Tax Bureau asserts that such primary and

r:nder:qrrit ing profit is allocable to New york state in those

instances where the underrarit ing activity occurred in this. State

and is to be distinguished from the secondary profit which is

measured by the amount of profit made by an independent dealer

on shares sold to the public and which are allocated to the branch

off ice f rom which the secur i t ies were sold.

b.  Pet i t ioner asserts that  the total  prof i t  f rom both the

underrarrit ing and sale of the securit ies (the primary and second-

ary prof i ts)  a l ternat ively should be al locared ro the of f ice

where the shares were sold, or that the under:writ ing or primary

prof i t  should be al located to Nashvi l le,  Tennessee where i ts pr in-

c ipa l  o f f i ce  i s  loca ted .

rr .  wtrether the pet i t ioner properry alrocated income by

using the three faetor formula as provided in subsection (c)

section 707 of the Tax Law or whether the rncome Tax Bureau

proper ly al located pet i t ioner 's income by using the direct  method

of accor:nt ing by pet i t ioner 's books, 3s provided in subsect ion (b)

of  sect ion 707 of  the Tax Law.

I I I .  l , ihether the percentage al locat ion of  stock brokerage

comtission income as provided for in the Income Tax Regulations

was Proper.

IV.  Whether the al locat ion of  d i rect  and indirecE exDenses

was proper.
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FINDTNGS OF FACT

1 .  The  pe t l t i one r ,  J .  C .  B rad fo rd  &  Co . ,  f l 1ed

par tnershlp and unlncorporated buslness lncome tax returns

fo r  t he  yea rs  l - 964  th rough  l9To .  The  pe t l t i one r  execu ted

consen ts  ex tend lng  the  t ime  w l th in  wh i - ch  to  l ssue  assessmen ts

to  Oe tobe r  31 ,  I 9TZ .  On  Oc tobe r  L2 ,  ITTZ ,  t he  f ncome  Tax

Bureau lssued a s tatement  of  Audi t  changes agai_nst  the

pa r tne rsh lp  i _n  t he  amoun t  o f  $1Bg ,4BO.0O p lus  i n te res t  i n

t he  amoun t  o f  $38 ,985 .42  f o r  a  t o ta l  o f  $227 ,466 .112 ,  and

aceo rd lng l y  l s sued  a  No t i ce  o f  De f l c i ency  t he re fo r .

2 -  J .  c .  B rad fo rd  &  co .  i s  a  l im i t ed  pa r t ne rsh lp

cons i s t i ng  o f  15  genera l  pa r tne rs  and  one  l lm i ted  pa r tne r

w i th  i t s  p r l nc lpa l  o f f i ce  l oca ted  1n  Nashv i l l e ,  Tennessee  and

branch  o f f i ces  l oca ted  1n  Mernph ls ,  Knoxv i -11e ,  K lngspor t ,

Johnson  c i t y ,  Jackson ,  c la rksv i l l e  and  cha t tanoga ,  a l l  i n

Tennessee ;  spa r tanburg  and  Greenv l l l e  i n  sou th  ca ro l i na ;

c leve land  and  co lumbus  1n  oh io ;  B l rm ingham,  A labama;  Fo r t

Laude rda le  and  Jacksonv111e ,  F l o r l da  (bo th  c l osed  i n  196g ) ;

3  b ranch  o f f i ces  l oca ted  i n  A t l an ta  and  one  1n  Da l ton ,  a l l _

i n  Geo rg i - a ;  Bos ton ,  Massaehuse t t s ;  co l umbus ,  Gu l f po r t ,

Jackson  and  Mer i d . l an ,  a l l  i n  M i ss . ;  G reensbo ro ,  No r th

ca ro l l na  and  New yo rk  c i t y ,  New yo rk .  The  pe t i t i one r  was

C f 1  c I ,  c ' ^ ( 7  i n  h r rL r r 6 @ 6 s u  - r r . r .  u u s l f l e s s  a s  a  b r o k e r  a n d  d e a l e r  o f  s e c u r i t i e s .
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3. The pet l t loner dur ing the years in lssue was and.

st i11 1s a member of  the New York stock Exchange, the Amerlcan

Stock Exchange and other secur l ty and commodity exchanges.

One o f  the  pe t i t loner?s  genera l  par tners  spends a l l  o f  h1s

t i -me execut lng  the  f l rmts  New York  S tock  Exchange orders .

The pet l t loner does not have a f loor partner on the Amerlcan

Exchange but retalns another f i rm to execute 1ts orders on that

exchange.

4 .  The  pe t l t l oner ts  bus iness  lnc ludes  the  purchase

and  sa Ie ,  &s  agen t  fon  1 ts  cus tomers ,  o f  secur i t i es  l1s ted  on

the var ious exchanges lncludlng the New York stock Exchange

and the  Amer ican s tock  Exchange.  rn  add i t lon ,  the  pe t l t loner

ac ts  as  agent  cE pr lnc ipa l  in  connect lon  w l - th  the  purchase

and sa le  by  1 ts  cus tomers  o f  t tover - the-counter f r  o r  un l l s ted

secur i t ies ,  mutua l  funds ,  mun lc lpa l  bonds ,  lndus t r ia l

revenue bonds and commodi t ies .

5 .  Dur ing  the  years  in  l ssue  J .  C .  Brad fo rd  &  Co.

par t l c ipa ted  and s t111 par t i c ipa tes  in  pubr ic  underwr l t ings

of  corpora te  s tocks  and bonds,  mun lc ipa l  bonds  and lndus t r la l

revenue bonds.  The par tnersh ip  a lso  or ig ina tes  and manages

i ts  own underwr l t lngs  and synd ica tes  the  issues to  o ther

underwr i - te rs  and se l11ng group par t l c ipants .
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6 ,  Many corporate underwr i t ings are managed by an

underwr l ter  or  underwr l ters  located in  New York Cl ty .  To

keep  ab reas t  o f  deve lopmen ts  w i th  respec t  t o  underwr l t l ng ,

one  o f  t he  pe t i t l one r t s  pa r tne rs  i s  a t tached  to  the  New York

o f f l ce .  H i s  du t l es  a re  t o  a t t end  pn l ce  mee t l ngs ,  t o  s l gn

underwr l t ing agreements and to  keep the f l rmf  s  pr i_nc1pa1

o f f l ce  i n fo rmed  o f  any  deve lopmen ts  re la ted  to  the  underwr l t l ng .

7 .  The  pe t l t l one r  a l so  pa r t i c i pa ted  i n  underwr i t i ngs

ou ts ide  the  s ta te  o f  New York .  rn  those  i ns tances  where  the

pe t l t i one r  was  the  manag ing  underwr l t e r ,  t he  synd lca t i on

wou ld  be  hand led  by  the  Nashv l1 le  o f f i ce  and  the  New yo rk

b ranch  o f f l ce  was  no t  i nvo l ved .

B .  Dur i -ng  the  yea rs  i n  i ssue ,  t he  pe t l t l one r  was  a

member of  underwr l t ing syndicates where the rnanager  was located

wi th ln  the s tate of  New York.  The und.erwr i t lng agreements

en te red  i n to  by  such  members  o f  t he  synd lca te  a re  re ta lned

by  the  underwr l t i ng  managers .  The  se t t l emen t  and  d i s t r i bu t i on

o f  p ro f i t s  a r i - s l ng  f r om the  d i s t r i bu t l on  o f  secu r l t i e s  i s

usua l l y  made  1n  the  manager rs  o f f l ce  bu t  may  be  made  1n  ano the r

p lace  de te rm ined  by  such  manag ing  underwr j_ te rs .  Such

underwr i t i ng  ag reemen ts  were  app roved  by  the  p r i nc ipa l  o f f i ce

and  s igned  by  a  pa r tne r  ass igned  to  the  New York  b ranch  o f f i ce

fo r  t haE  pu rpose ,  o r  some o the r  pa r tne r  1n  the  p r i nc ipa l

o f f i ce ,  and  then  re tu rned  to  the  manaE inq  underwr i t e r  o r

underwr i ters  1n New York.
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9. The underwrlt ing agreements were entered lnto

f on  the  pu rpose  o f  f ac i l l t a t l ng  the  sa le  to  the  pub I1c  o f

secu r l t l es  i ssued  by  an  i ssu lng  co rpo ra t i on .  These

agreemen ts  were  sub jec t  t o  t he  regu la t l ons  o f  t he  Secu r l t l es

and Exchange Commlss ion.  The d l f fenence ln  pr lce between

tha t  a t  wh ich  the  sha res  a re  l ssued ,  t ha t  a t  wh ich  they  a re

punchased  f rom the  i ssu i -ng  co rpo ra t l ons  and  the  p r l ce  a t

wh ich  they  a re  to  be  o f fe red  to  the  pub l i c  1s  ca11ed  the

sp read .  A  ce r ta ln  po r t l on  o f  t he  sp read  i s  t o  be  re tu rned

to the managing underwr i ter  or  underwr l ters  as the l r  underwr l t lng

fee .  Ano the r  po r t l on  l s  re ta lned  by  the  underwr i t e r  as

h i s  underwr l t i ng  p ro f i t s ,  as  compensa t ion  fo r  be ing  pa r t  o f  t he

underwr i t lng syndicate.  The balance of  the spread,  namely

the  secondary  p ro f i t s ,  a re  re ta ined  by  the  se l l e rs  o f  t he

s tock  t o  t he  pub1 l c ,  whe the r  t hey  a re  so ld  t o  t he  pub l i c

by  the  underwr i t e rs  th rough  the i r  b ranch  o f f i ces  o r  a

sel l ing group of  which the underwr i ter  may or  may not  be a

par t ,  or  by any dealers lnv i ted by the managing underwr j - ter

who have so l -d the shares of  s tock,  The underwr i t ing

agreenrent  prov ides for  a  commltment  by each underwr i_ ter

to  pu rchase  a  ce r ta i -n  amoun t  o f  t he  i ssued  secu r i t i es .

The underwr i - t1ng agreement  may prov ide that  a  ce i ta ln  por t lon

o f  t he  secu r i t i es  to  wh ich  the  underwr l t i ng  member  has  comml t ted

h imse l f  may  be  rese rved  by  the  managemen t  to  be  so ld  to  members

o f  a  se l l i ng  g roup  who  a re  no t  pa r t i es  to  the  underwr i t i ng

ag reemen t  and  wou ld  be  en t i t l ed  on l y  to  the i r  t r dea le r r s

concess ion f f ,  t he  seconda ry  p ro f i t s .
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These membens nay be inv i ted by the underwr l t lng manager

o r  t hey  may  reques t  t he  manager  to  be  a l l owed  to  pa r t i c l pa te .

Each deal -er  who has been inv i ted or  has requested an

inv i ta t ion f rqn a member of  such a group may enter  ln to a

1ega1  comml tmen t  t o  pu rchase  i ssued  sha res .  rn  ce r ta in

ins tances ,  t he  underwr l t e r  may  reques t  t o  become a  member

of  the se l l ing group whenever  a member underwr l ter  f lnds

l t se l f  l n  a  pos i t i on  t o  be  ab le  t o  se1 l  mo re  t han  t he

sha res  a r l o t t ed  t o  i t .  r n  t ha t  even t ,  w i t h  r espec t  t o

the  sha res  soLd  on l y  as  a  member  o f  t he  se l l l ng  g roup ,  on l y

the  dea le r r s  concess ion  i - s  a11owed .  .The  advan tage  o f  be lng  an

underwr l ter  ra ther  than a member of  the se l11ng group l ies 1n

the  fac t  t ha t  t he  underwr i t e r ,  by  se11 lng  d i rec t l y  t o  t he

pub l l c ,  w111  be  ab le  to  rece l ve  no t  on l y  t he  secondary  p ro f i t s

which are made by a dealer  but  the underwr l t lng prof i ts  as we11.

10 '  The  pe t i t i one r  ma in ta ined .  l t s  books  and  reco rd .s  a t  i t s
n n i n a i ^ a ' l  ^ { r 3p ' r r r s rpa r -  o r r ' i ce  i n  Nashv111e ,  Tennessee .  The  pa r tne rsh lp rs

income produelng d.epar tments lnc lude the Pr inc lpa l  o f f lce Sa1es,

B ranch  O f f i ce  sa1es ,  rns t l t u t i ona l ,  t he  T rad lng  Depar tmen ts_ ,  t he

Corporate Underwr i t ing Depar tment  and the Munic ipa l  Depar tment .

Trading Depar tments are mainta ined in  Nashvi l le  and Memphls,

Tennessee  and  A t l an ta ,  Georg ia .  un t i l  196g  the re  was  a  T rad ing

Depar tment  mainta lned at  the New york c i ty  branch-  of f lce.  The

Admlnl -s t ra t ion and serv ice Depar tments,  located.  in  the pr lnc lpa l

o f f i ce ,  i nc lude  the  Accoun t ing  Depar tmen t ,  t he  comp l iance

DAnq  r . t sman  + .  l - 1uePa'L v ' 'usr rur  uhe Research Depar tment  and the Operat ions Depar tment .
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The Operat ions Depar tmenf  1s made up of  the fo l lowlng

depar tmen ts :  Pe rsonne l  and  O f f l ce  Se rv l ces  Depar tmen t ,

fn ternal  Audi tor  Dlv ldend Depar tment ,  Marg i -n Depar tment ,

B roke r /Dea le r r  s  Cash ie r r s  Depar tmen t ,  I ns t l t u t l ona l

Depar tment ,  System and Communlcat lons Depar tment  and

New York Operat lons Depar tment .  The Systems and Communlcat lons

Depar tmen t ,  l oca ted  i n  t he  p r l nc ipa l  o f f l ce  i nc ludes  the  Ma11

and Dupl lcat ion Depar tment ,  the Wlre and Order  Depar tment ,  the

Purchase and Sale Depar tment  and the Data .Processlng Depar tment .

The Wlre and Order  Depar tment  1s connected by te le type to

each  o f  t he  f i rm ts  b ranch  o f f l ces  and  to  the  f l oo rs  o f  t he

New York  and  Aner i can  S tock  Exchanges .

11 .  The  New York  Opera t i ons  Depar tmen t  l oca ted  i n  t he

New York  C l t y  b ranch  o f f l ce  l s  respons lb le  fo r  ve r l f y i ng  the

par tne rsh ip t s  t ransac t i ons  on  the  New York  and  Amer l can  S tock

Exchanges .  I n  add i t l on ,  i t  ma in ta lns  reco rds  o f  f l oo r

brokerage commiss lons due Eo or  f rom other  brokers,  and

rece ives  and  de l i ve rs  secu r i t l es  due  to  o r  f rom o the r  b roke rs .

12 .  The  pe t i t i one r f s  b raneh  o f f l ce  i n  New Yo rk  C l t y

i s  under  the  managemen t  o f  a  res iden t  pa r tne r .  r t s  reg i s te red

rep resen ta t l ves  buy  and  se11  secu r i t i - es  fo r  cus tomers  o f  t he

f i rm .  The  New York  o f f i ce  as  we l l  as  the  o the r  b ranch  o f f l ces

ma ln ta in  a  t rb lo t te r r t  r eco rd  o f  t he  t ransac t i ons  w i th in  tha t

pa r t i cu la r  b ranch  o f f i . ce .  Repor t s  o f  t he  execu t l on  a re

s imu l taneous ly  sen t  t o  Nashv i l l e  t h rough  the  Wi re  and  Orde r

noncv ' tmanr  I t  wou ld  then  be  en te red  i n to  the  eompu te rs  ma in ta ined

in  Ch icago ,  I 11 ino i s .  Orde rs  to  buy  and  se l l  ove r - the -eoun te r

secu r l t i es  o r i g ina t l nE  in  the  New York  o f f i ce  wou ld  be  c red l ted

{ - n  € 1 a q rv v  v l t a u
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13 .  The  pe t l t l one r  repo r ted  t1o  New York  i ncome f rom e l the r

the  underwr l t l ng  o f  secu r i t i es  o r  t he  d i s t r l bu t l on  o f  underwr l t t en

secu r i t l es .  The  pe t i t l one r  a l l oca ted  i t s  l ncome on  the  bas l s

o f  t he  th ree  fac to r  f onmu la  as  p rov lded  fo r  l n  sec t i on  7oT

subsec t l on  ( c )  o f  t he  Tax  Law.  The  pe t i t l one r  a l so  a l l oca ted

the sa lary  of  the f loor  par tner  on the New York Stock Exehange

to  the  p r l nc ipa l  o f f l ce  i n  Nashv i l l e ,  Tennessee .

14.  The pet l t i .oner  est lmated.  that  the pr imary und,erwr l t lng

p ro f l t s  a t t r i bu tab le  to  New York  sou rces  (where  the  manag lng

underwr l t e r  was  l oca ted  i n  New York  and  D is t r i bu t i on  o f

unde rwr l t t en  secu r l t l e s  t akes  p l ace '1n  New yo rk )  r ep resen ted

27r ,  o f  i t s  co rpo ra te  t rad . i ng  i ncome.  such  a  pe rcen tage  was

based  on  the  f i - gu res  o f  t he  pe t l t l o re r  by  d l v ld ing  g ross

co rpo ra te  i ncome by  the  p r imary  p ro f l t  l ess  the  p r lmary

p ro f i t  a l ready  i nc luded .  1n  New York  sa les .  The  aud i to r

accep ted  such  es t ima tes  i n  compu t lng  p r imary  underwr l t l ng

p ro f i t  a t t r i bu tab le  to  New yo rk  sou rces .  ,The  p r imary

p ro f i t  on  underwr i t l ngs  where  the  manager  was  l oca ted  ou ts lde

New York was not  considered income at t r ibutable to  New york

sou rces .

15 .  The  pe t i t l one r  d id  no t  a l l oca te  to  New York  sou rces

the  ove r - the -coun te r  t rad .es  consummated  o r  execu ted  1n  New York .

r t  es t ima ted  such  t r ades  t o  be  20% o f  i t s  t o ta l  commiss ions

f rom un l i s t ed  secu r l t i e s .  The  aud i t o r  e r roneous l y  a l l oca ted

L00 f "  o f  such  eommiss ions  i ns tead  o f  50% the reo f ,  o r  LO / "  o f

t he  t o ta l  commiss ion  o f  ove r - t he -coun te r  t r ades .
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16 .  Assessmen ts  o f  add i t j . ona l  i ncome fo r  t he  yea rs  1n  i ssue

lnc luded  l ncome o r ig lna t i ng  i n  t he  pe t i t i one r  I  s  New York  o f f l ce

under  the head. ings r tTrading-Other ' r .  For  the year  L965 the

audl tor  er roneously  inc luded under  the aforement loned headlng

a  p ro f i t  i n  t he  amoun t  o f  $119 ,382 .00 ,  l ns tead  o f  a  l oss

ln that  amount .

IT .  The  f i gu res  on  the  schedu les  o f  t he  aud i to r  wh lch

a re  a t tached  to  the  S ta temen t  o f  Aud i t  Changes  were  based  on

the  f i gu res  as  re f l ec ted  on  the  books  and  reco rds  o f  t he

pe t i t i one r .

18 .  r n  20  NYORR 207 .5 ( c ) ( r )  and  (2 )  1 t  i s  p rov lded :

c .  Spec l1 - l  r u le  fo r  secu r l t y  and  commod l t y  b roke rs .

In  any  me thod  o f  a l l oca t i -on  pe rm l t t ed  o r  requ i red

in  the  case  o f  secu r i t y  and  commod i t y  b roke rs

do ing  bus iness  w i th in  and  w i thou t  New York  S ta te  '

t he  eommiss lons  de r i ved  f rom the  exeeu t lon  o f

pu rchase  o r  sa les  o rde rs  fo r  t he  accoun t  o f

cus tomers  sha1 l  be  a l l oca ted  on  the  fo l l ow ing

bas  l - s  :

1 .  f f  t he  o rde r  rece i ved  a t  t he  New York  S ta te

p lace  o f  bus iness  f o r  execu t l on  on  a  New

York  S ta te  exchange  o r i g ina tes  a t  a  bona  f i de

es tab l l shed  o f f i ce  o f  t he  b roke r  l oca ted '

ou t s l de  t he  S ta te ,  40  pe rcen t  o f  t he  commiss lon

in  t he  case  o f  s t ocks  and  50  pe rcen t  o f  t he

commiss ion  i n  t he  case  o f  bonds  and  comnod l t i es
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sha I1  be  a l l oca ted  to

and inc l -uded ln  gross

to  New York  S ta te .

the State of  New York

lncome a t t r l bu tab le

2 .  I f  t he  o rde r  o r i g ina tes  a t  t he  New York  S ta te

p lace  o f  bus iness  and  1s  t r ansm i t t ed  t o  a

bona  f l de  es tab l i shed  o f f l ce  o f  t he  b roke r

fo r  execu t i on  on  an  exchange  loca ted  i n

ano the r  S ta te ,  60  pe rcen t  o f  t he  commlss ion

in  t he  ease  o f  s t ocks  and  50  pe rcen t  o f  t he

commiss lon  l n  t he  case  o f  bonds  and

commod. i t i es  sha l1  be  a l l oca ted  to  the  S ta te  o f  New

York  and  i nc luded  i n  g ross  i ncome a t t r i bu tab le

to  New Yo rk  S ta te .

19 .  The  r r schedu le  B ' f  a t t ached  to  the  s ta temen t  o f  Aud i t

Changes  l nc luded  d i rec t  and  l nd l rec t  expenses  a t t r i - bu tab le  to

New York  sou rces .  The  d i rec t  expenses  i nc luded  a l l  o f  t he

ac tua l  expenses  l ncu r red  by  the  New yo rk  o f f l ce  i _nc lud ing

sa la r i - es ,  r en t ,  t axes ,  dep rec i . a t i on ,  w l res ,  t i c ke t s ,  f l oo r

b roke rage ,  o the r  b roke rage ,  e lea rance  cha rges  and  ma ln tenance

eha rges .  A11  o f  t hese  expenses  we re  re f l ec ted  on  t he  books

o f  t he  pa r tne rsh ip .

The  i nd i r ec t  expenses  we re  a l l oca ted  on  t he  bas l s  o f  a

pe rcen tage  o f  t o ta l  New York  j - ncome d l v ided  by  the  to ta l  i ncome

o f  t he  pa r t ne rsh ip .  The  pe rcen tage  o f  such  l nd i r ec t  expenses

amoun ted  t o  28 .597% fo r  W6r t3  zT .BOe% fo r  ; - 961 , ;  30 .L6g% fo r  t g66 ;

29 .639% fo r  196T t  29 .482% fo r  1968 ;  28 .6 t l%  fo r  t g6g  and  30 .033% fo r
' l  07n
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CONCLUSIONS OF LAW

A. That the fncome Tax Bureau is directed to recompute

the taxes due on the basls of  the errors on audl t  as set  for th

in  F lnd ings  (15)  and  ( f61 ,  supra .

B. That al though the total  prof l ts made from the

underwr l t lng ,  d is t r lbu t lon  and sa le  o f  secur l t les  lnc lude

both  und.erwr l t lng  pro f l t s  and secondary  p ro f l t s ,  the

underwrl t ing prof l ts are separate and dist lnct  f rom the

secondary  p ro f i t s .  Each o f  the  pro f lbs  1s  requ l red  to

be a l loca ted  to  the  source  o f  such pro f i t s .  The source

of the pr imary and underwri . t lng prof l ts was the pr lnclpal  of f lce

of the managlng underwrj- ter  of  the underwrl t ing syndicate

and no t  the  pr inc ipa l  o f f i ce  o f  the  taxpayer  o r  any  o f f l ces

o f  the  taxpayer  where  the  shares  were  so ld

C. That the Income Tax Bur:eau proper ly al_located

to  New York  a1r  underwr i t ing  or  p r imary  p ro f l t s  rece ived by

the taxpayer as a member of  an und.erwrl t lng syndlcate

managed by a New York underwri t lng manager.

D.  That  the  ne t  bus iness  income o f  the  oe t l - t ioner

al locable to New York state was proper ly deterrnined pursuant

to  the  p rov is ions  o f  subsec t ton  (b )  sec t ion  T0T o f  the

Tax Law and 20  NYCRR 207.3  (P iper  Ja f f ray  and Hopwood v .

S ta te  Tax  Conn iss lon ,  42  AD Zd  381 ,  348  NyS zd ,  z4Z .
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E.  Tha i  the  a l loca t lon  o f  commlss lon  income on l l s ted

secur i t ies  executed  on  the  exchanges loca ted  1n  New York

pursuan t  to  2ONYCRR 207 .5 (c ) (1 )  and  (2 )  was  p roper  and  no t

d lsc r lm ina tory  o r  a rb l t ra ry .

F .  That  the  a l loeat lon  o f  commlss lons  on  over - the-counter

(un l l s ted)  secur l t les  consummated.  w i th in  the  Sta te  o f  New York

was proper ly  a l loca ted  50% to  New York  and 50% to  the

p r l n c i p a l  o f f i c e  i n  N a s h v i - l ' i o  T o n n e s s A e

G.  Tha t  t he  a l l oca t i on  o f  expenses  a t t r i bu tab le  to

New York  sounces  was  p roDer .

H .  Tha t  t he  pe t l t l on  o f  J .  C .  b rad fo rd

g ran ted  to  the  ex ten t  i nd i ca ted  l n  Conc lus j -on

and  i s  i n  a l l  o t he r  r espec t s  den ied .

DATED:  A lbany ,  New York

February 1,  L977

& Co.  l s

(A)  supra

STATE TAX COMMTSSTON

RESIDENT

\as*--*.-


