
STATE OF NEW YORK
STATE TAX COMMISSION.

In the Matter of rhe Pet i t lon

o f

FRANCIS C. & AIilNAMARIE L. HAND

For a RedeterminaLion of a Def ic iency or
a Revision of a Det,erminatLon or a Refund
of Personal Income
Taxes under  Ar t i c leF)  22 of  the
Tax Law for the Year(s) oo<fxxlod(r)
1968 ,  L969  &  1970 .

State of New York
County of Albany

Bruce Batchelor

Xhe is an ernployee of the

age, and that on the AL}1

Notice of Decision

, being duly eworn, deposes and says that

Department, of Taxatlon and Finance, over 18 years of

day of March ,  L9 77, rhe served the within

by (cert i f ied) mai l  upon Francis C. &

AFFIDAVIT OF MAILING

Annamarie L. HaRftpfieflmO*lsErxf) the petitloner ln rhe wirhin proceedlng,

by enclosing a true copy thereof i r r  a securely sealed postpald wrapper addressed

as fol- lows: l l l r .  & Mrs. Francis C. Hand
2L Roosevelt  Road
Maplewood, New ilersey 07040

and by deposlt ing same encLosed in a postpatd properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the excluglve care and custody of

the United States PostaL Service within the State of New York.

That deponent further says that the said addressee is the Ae.Fxe€slsffi

sttr) petitloner herein and that the address set forth on said nrapper ts the

last knolrn address of the (oe*rmet*rrtdup<st>fu) petlti.oner.

Sworn to before me thts

Ath day of March ,  L977.
f ,

- 7<2J.7 
" -

(-/

rA-3 (2176)



STATE OF NEW YORK

DEPARTMENT OF TAXATION AND.FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L E A N Y ,  N . Y ,  1 2 2 2 7

!{arch 4, Lg77

A D D R E S S  Y O U R  R E P L Y  T O

T E L E P H O N E :  ( 5 1 8 e57 -L723

STATE TAX COMMISSION

r !lr. & Mrs. FrencLs C. gand

2l REosevelt Road
ltaplcwod, lifofl ,itGrceryr 0704O

Dear !!tr. & Mrs. ffandr

PLease take notice of the DECISIOL|
of the State Tax Connnission enclosed herewith.

Please take further notice that pursuant to
section(r) 690 of the Tax Law, anY
proceeding in court to review an adverse deci-
sion must be cornmenced within 4 tr56ftlf5
from Lhe date of this not ice.

InquLries concerning the computation of tax
due or refund alLowed in accordance with this
decision or concerning any othet rnatter relative
hereto may be addressed to the undersigned. They
wiLl be referred to the proper party for reply.

V.ery.truly yours'
*/ 

, / '*"--- '"r ' ' '

<..-" j : . '  {  r"" . . . , . ' / ' , i ' ' ' . - , f . -^.4;"
" Srarrk {i. PuscLa

Supervleor of SnallEnc.

c c :
HearLnge

Taxing Bureau I s Representative :

rA-L .  L2  (L176)



STATE

STATB

OF
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NEW YORK.

COMMISSION

In  the  Ma t te r  o f  t he  pe t i t i on

o f

FRANCIS C.  & ANNAMARfE L.  HAND

fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
for  Refund of  Personal_ Income Taxes under
Ar t ic le  22 of  the Tax Law for  the years
l -968  ,  l - 969  and  1970 .

I .  Wh ich  me thod  o f  a l l oca t i on  o r  appor t i _onmen t

pe t l t i one r  p rope r l y  use  i n  de te rm in ing  the  amoun t  o f

se rv i ce  compensa t ion  a t t r l bu tab le  to  New yo rk  sou rces

yea rs  1968 ,  1969  and  I 7TO?

Pet i t i one rs ,  F ranc i s  c .  and  Annamar ie  L .  Hand ,  res id ing  a t

2L  Rooseve l t  Road ,  f f l ap rewood ,  a iew  Je rsey  aTO40 ,  f i l ed  a  pe t i t i on

fo r  a  rede te rm ina t i on  o f  a  de f i c i ency  o r  f o r  re fund .  o f  pe rsona l

i ncome tax  under  A r t i c ]e  22  o f  t he  Tax  Law fo r  t he  yea rs  1968 ,

L969  and  1920 .  (F i l e  Nos .  B - r3 tOB4Sg  and  0 -53240142 ) .  A

sma l - l -  c l -a ims  hea r lng  was  he ld  on  Ju l y  16 ,  19T6  a t  9 :L5  A .M.

a t  t he  o f f i ces  o f  t he  s ta te  Tax  commiss ion ,  Two  wor ld  T rade

cen te r ,  Room 65 -s t ,  New  Yo rk ,  New yo rk  r - 0047 ,  be fo re  Joseph

Marcus ,  Hear ing  o f f i ce r .  The  pe t i t i one r  appeared  p ro  Fe  and

for  h is  wi fe ,  Annamar ie L.  Hand.  The rncome Tax Bureau

appea red  by  Pe te r  c ro t t y ,  Esq . ,  (F rank  Lev j_ t t ,  Esq .  o f  counse l )

ISSUES

DECIS ION

may the
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r r .  we re  the  days  on  wh ich  the  pe t l t i one r  worked  a t  h i s

home in  New Je rsey  i n  such  yea rs  cons ide red  to  be  days  worked

ou ts ide  New York  s ta te  fo r  pu rposes  o f  a l l _oca t i on  o f  h i s

pe rsona l  se rv i ce  compensa t ion  fo r  such  yea rs?

FINDfNGS OF FACT

1.  Pe t i t i one rs ,  F ranc i s  c .  and  Annamar ie  L .  Hand ,  f i l ed

New Yo rk  s ta te  i ncome  tax  re tu rns ,  r r - 2o3 t s ,  f o r  t he  yea rs

1968 ,  L969  and  1970 .  They  a l l oca ted  the  i -ncome rece i ved .  by

the  pe t i t i one r ,  F ranc i s  c .  Hand ,  based  on  an  es t ima te  o f

the  days  worked  w i th in  and  w i thou t  New York  S ta te .  pe t i t i one r

inc ruded  in  the  t ime  a ] l oca ted  to  ou t -o f - s ta te  work  t ime

worked  a t  h i s  home in  New Je rsey .

2 .  0n  November  z \ ,  1975 ,  t he  fncome Tax  Bureau  i ssued

a  s ta temen f  o f  Aud i t  changes  re l -a t i ng  to  the  pe t i t i one r  r  s

l ncome tax  re tu rn  fo r  1 !68 .  pe t i _ t i one r  had  ag reed  to  ex tend

the  f ime  fo r  assessmen t  on  the  a fo remen t ioned .  t ax  re tu rn  to

one  yea r  f rom the  da te  o f  t he  f i na l_  dec i s ion  on  h i s  1967  tax

re tu rn  by  the  Apper la te  D iv i s ion  o f  t he  Supreme cou r t  o f

the  s ta te  o f  New yo rk .  The  cou r t  dec i s ion  was  da t ,ed  and

en te red  on  Ju l y  ZZ ,  ! 975 .  The  fncome Tax  Bureau  l ssued  a

No t i ce  o f  De f i c i ency  on  November  24 ,  L975 .  ( p i t e  i ' t r o .  B - r3 ro8u59 ) .

3 .  The  rncome Tax  Bureau  i ssued  a  s ta temen t  o f  Aud i t

Changes  on  Feb rua ry  26 ,L973 ,  r e l a t i ve  t o  t he  yea rs  ] - 969  and  L9TO,

and  a  No t i ce  o f  De f i c i ency  fo r  1969  and  ISTO on  the  same da te .

( r ' i I e  No .  O - ! J240142  )  .
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4.  The Statement  of  Audi t  Chanses and Not ice of

Dor ia iann r r  - - f a t i ng  the re to  fo r  t he  yea r  1968  was  j - ssued  and

based  on  Lhe  above  re fe renced  dec i s ion  o f  t he  Supreme Cour t .

5 .  Pe t i t i one r ,  F ranc i s  C .  Hand ,  f i l - ed  t ime ly  pe t i t i ons

fo r  t he  veArs  under  rev iew  fo r  rede te rm ina t i on  o f  t L r_e  de f i c i enC ies .J v s r v

6 .  The  pe t i t i one r  and  h i s  w i fe  were  res iden ts  o f  t he

S ta te  o f  New Je rsey  du r ing  the  yea rs  1968 ,  L969  and ,  L970 .

7 .  The  pe t i t i one r  i s  a  pa ten t  a t t o rney .  He  rece i ved

the degree of  Bachelor  o f  c iv i l  Engineer ing f rom Manhat tan

Co l l ege ,  and  Doc to r  o f  Laws ,  f rom George town  Un ive rs i t y .

He  was  admi tbed  to  p rac t l ce  be fo re  the  Un i ted  S ta tes  pa ten t

O f f i ce ,  t he  cou r t  o f  t he  S ta te  o f  New York ,  and  va r ious

cou r t s  o f  t he  Un i t ed  S ta tes .

B .  On  Janua ry  f ,  1967 ,  by  w r i t t en  ag reemen t ,  t he

no1- i1 .  i nna r  h^came an  I tAssoc ia te r r  o f  t he  l aw  f i rm  o f  Kenyonv v

& Kenyon ,  "a  pa r tne rsh ip  hav i -ng  an  o f f i ce  fo r  t he  p rac t i ce

of  lawrt  in  New York c i |y ,  The agreement  measured compensat ion

h r  q  a r l  n n  r  n a -v r t  s  , , - r c e n t a g e  p a r t i c i p a t i o n  i n  t h e  f e e s  c o l l e c t e d

h r z  r h a  r i n ^  r r o m  c l i e n t s  o b t a i n e d .  a n d r l o r  s e r v i c e d  b y  t h ev J  r r ! 1 r r  ! -

pe t i t i one r ,  o r  a  gua ran teed  annua ]  sa l_a ry  o f  $ l e ,000 .00 ,

wh icheve r  was  g rea te r .  On  January  f ,  L969 ,  t he  t fGuaran teed

Yea r l y  M in imumr r  was  i nc reased  t o  $ f5 ,000 .00 .



9 .  0n  Ju l y  f 6 ,  I 976 ,  pe t i t i one r  subm i t t ed  exce rp t s

f rom h i s  d ia r i es  wh ich  i nd i ca ted  the  days  worked  ou ts ide

o f  New York  S ta te  du r ing  the  yea rs  L968 ,  L969  and  L9TO,

a t  l oca t i ons  o the r  t han  h i s  home.  Mos t  o f  t he  days  worked

ou ts ide  New York  S ta te  were  days  ass lgned  to  v i s i t i ng

c l i en ts  i n  t he  un l ted  S ta tes  pa ten t  o f f i ce  i n  wash ing tun .

10.  The Income Tax Bureau conceded that  pet i - t ioner  was an

employee of the J-aw f irm.

CONCLUSIONS OF LAW

A.  Tha t  pe rsona l  se rv i ce  compensa t ion  rece i ved  by  pe t i t i one r ,

F ranc l s  C .  Hand ,  i n  Nhe  yea rs  1968 ,  1969  and ,  I 9T0  d ld  no t

d  a n o n r l  A i  n a n lss l ,sr r \ r  * - . r 'yuu1y on the vo l -ume of  bus iness t ransacted by h im

wi th i -n  the  mean ing  and  i -n ten t  o f  2a  NycRR l3 l . 15  .  The re fo re ,

he  may  no t  a l l oca te  such  compensa t ion  to  New yo rk  sou rces

under  the  me thod  o f  a l - l - oca t i on  p rov ided .  by  sec t i on  l 3 l . 15 .

B .  Tha t  t he  pe rsona l  se rv i ce  compensa t ion  rece l ved  by

the  pe t i t i one r  f o r  t he  yea rs  i n  ques t i on  fo r  se rv i  ces  pe r fo rmed

bo th  w i th in  and  w i thou t  New York  S ta te  i s  p rope r l y  a l l ocab le  to

New York  sou rces  i n  acco rdance  w i th  the  p rov i s ions  o f  20  NYCRR I3 l . 16 .

c .  That  the days worked by the pet i t ioner  at  h is  home in

NTern r  - ranqor r  r r r , ' r f pg  L968 ,  1969  and  I9T0  were  worked  the re  by

reason  o f  h i s  necess i t y  and  conven ience  and  no t  f o r  t he  necess i t y

o f  h i s  emp loye r  and  the re fo re  sa id  days  mus t  be  he ld  to  be

days worked wj - th in  New York State wi th in  the meaning and j -n tent

o f  sec t i on  632 (c )  o f  t he  Tax  Law  and  Z0  NYCRR 131 .16 .



' 5

D.  Tha t  t he  Income Tax  Bureau  i s  d i rec ted  to  recompu te

the  pe t i t i one r ' s  co r rec ted  de f i c i ency  o f  pe rsona l  i ncome  tax

fo r  t he  yea rs  1968 ,  1969  and"  ISTO and  to  de te rm ine  the

earn ings  o f  t he  pe t i t i one r  a l - l ocab l -e  to  New York  sou rces

by a l locat ing such earn i -ngs in  accordance wi th  the prov is lons

o f  2A  NYCRR 131 .16 .  A l - I owance  i s  t o  be  made  in  the  recompu ta t i on

fo r  1 I  days  worked  ou ts ide  New York  S ta te  i n  1968 ,  19  days

in L969 and 11 days in  L970.  The tota l  number of  work i -ng

days  to  be  used  i n  the  recompu ta t i on  i s  228  days  fo r  1968 ,

255  days  fo r  1969  and  241  days  fo r  L970 .  Excep t  as  p rov ided

he re in ,  t he  pe t i - t i - on  i s  i n  a l l  o t he r  r espec t s  den ied .

DATED: Albany,  New York
March 4,  L977

COMMISSION

ISS

COMMISSION


