
STATE OF NEW YORK
STATE TAX COMMISS.ION

In the Matter o f  the  Pet i t ion

o f
:

ROBERT G. and FLORENCE HAVEMEYER

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r  :
a  Revls ion of  a Determinat ion or  a Refund
of  Personal  Income :

AFFIDAVIT OF MAILING

Taxes under Art ic le (8 22 of  the
Tax Law for the Year (epoo:<1xxto6(xX1967 . :

State of New York
County of Albany

Bruce Batchelor , being duly sworn, deposes and says that

xtre is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 14th day of January ,  L9 77, xhe served the withln

Notice of Decision by (cert i f ied) mai l  upon Robert  G. & Florence

Havemeyer *Etrrssil}bekj(reffif) the petitioner ln the within proceeding,

by enclos ing a t rue copy thereof  in  a securety seal .ed postpaid wrapper addreseed

a s  f o l l o w s : Mr. & Mrs. Robert G. Havemeyer
16 Prince Place
Stamford, Connect icut 06905

and by deposit ing same enclosed i .n a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United Staces Postat Service within the State of New York.

ThaL cleponent further says that the said addressee is the ftrpo:x&rdrixz

xfucir)  pet i t ioner herein and that the address set forth on sald wraPper ig the

last knorm address of the focryresstx&ircxsfutkc) petitioner.

Sworn to before rne this

14th daY of January

rA -3  (2 /76 )

,  Lg7 '7, L'ior.,, (L*t<,h,



STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE

TAX APPEALS AUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

trnuat? 14, L977

A O D R E S S  Y O U R  R E P L Y  T O

T E L E P H O N E :  ( 5 I 8 ) 437-L723

STATE TAX COMMISSION

r trlr. & llrri Rohrt G. Hrqzer
16 Frtnc| Plr€r
strnford, connlctLeut 06905

DGar ![lc. & ldrt. Hrv{luaycrr

PLease take noEice of the DBCfgIOlt
of the State Tax Conunission enclosed herewith.

Pl-ease take further notice that pursuant to
Section(ll) 690 of the Tax Law, anY
proceeding in court to revie$t an adverse deci-
sion must be commenced within 4 noEfthtt
f rom the date of this not ice.

Inquiries concerning the computation of tax
due or refund alLowed in accordance with this
decision or concerning any other natter relat ive
hereto may be addressed to the undersigned. They
wiLl be referred to the proper Party for reply.

J""V 
truLy yours,

.^-/'t.*-,^-t, -,1 G,-;-
rtank r+. Ptrecl,a
gutrcrvLror of, gnrllEnc.

c c :
Erlrillgr

Taxing Bureau's Representat ive:

rA -1 .12  (L176 )
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat ter  o f  the Pet i t ion

o f

ROBERT G. and FLORENCE HAVEMEYER

for  RedeterminaLion of  Def ic iency or
for Refund of Personal Income Taxes
under Art icle 22 of the Tax Law for
the Year L967 -

DECISION

Pet i t ioners,  Rober t  G.  and Florence Havemeyer ,  16 Pr ince

P lace ,  S tamfo rd ,  Connec t i cu t  06905 ,  have  f i l ed  a  pe t i t i on  fo r

redetermination of deficiency or for refund of personal income

taxes under  Ar t ic le  22 of  the Tax Law for  the year  L967.

(F i le  No.  89L22f85)  .  A smal1 c la ims hear ing was held before

Joseph Chyrywaty,  Hear ing Of f icer  ,  &t  the of f ices of  the State

Tax Conrnission, Two World Trade Center, New York, New York, oD

Augus t  26 ,  L976  a t  9 :L5  A .M.  Pe t i t i one r ,  Rober t

appeared pro se. The Income Tax Bureau appeared

Esq . ,  (W i l l i am  Fox ,  Esq .  o f  counse l ) .

ISSUE

Did  the  pe t i t i one r ,  Rober t  G .

to New York State conunission income

dur ing L967?

Havemeyer ,  proper ly  a l locate

received from his employer

G .

by

Havemeyer,

Pe te r  C ro t t y ,
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.  FINDINGS OF FACT

1.  Pet i t ioners,  Rober t  G.  and Florence W. Havemeyer ,  f i led

a joint New York State income tax nonresident return for L967 on

which a refund was c la imed in  the amount  of  $392.3L.  The a l locaLed

the  sa la ry  i ncome o f  $21 ,000 .00  rece i ved  by  pe t i t i one r ,  Rober t  G .

Havemeyer, from Case and Company, Inc. based upon the number of days

he al leged to have worked within and without New York State duri-ng

L967. They claimed to have worked a total of 235 days during the

year of which 146 days were worked in New York State. In addit ion

to the salary income received by the peti-t ioner, he also received

commission income.

2.  Pet i t ioner ,  Rober t  G.  Havemeyer ,  a lso received commiss ion

income o f  $11 ,328 .13  f rom h i - s  emp loye r .  He  a l l oca ted  th i s  i ncome on

the basis of services performed for cl ients within and without New

York State.

3.  On September L,  L970,  the Income Tax Bureau issued a State-

ment  of  Audi t  Changes against  pet i t ioners,  Rober t  G.  Havemeyer  and

Florence W. Havemeyer, denying the refund as claimed on the return

and imposing an addit ional personal income tax for L967 in the sum of

$L48.72, upon the grounds that the comrnission income received by the

pet i t ioner  must  be a l located on the basis  of  days he worked wi th in  and

without New York State. In accordance with the aforesaid Statement of

Audi t  Changes,  the Income Tax Bureau issued a Not ice of  Def ic iency.  ?he

pet i t . ioners paid the def ic iency and accrued in terest  for  the sum tota l

o f  $L74 .75  on  Sep tember  8 ,  L97L .

4.  Pet i t ioners,  Rober t  G.  and Florence W. Havemeyer ,  were

res idents of  the State of  Connect icut  dur ing L967.
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5.  Pet i t ioner ,  Rober t  G.  Havemeyer ,  was employed as a

Management ConsulLant by Case and Compao|, 600 Fifth Avenue,

New York,  New York.  In  th is  capaci ty ,  he superv ised severa l

subord inate consul tants .  In  the course of  h is  dut ies as an

employee,  he f requent ly  renders h is  serv ices and the serv ices

of  h is  subord inates to  c l ients  located outs ide New York State.

In  the per formance of  h is  dut ies,  the pet i t ioner  may v is i t  the

c l ient 's  locat ion,  set  up a program for  h is  s taf f  and leave them

to complete the work on the i r  own.  In  other  cases,  he may be at

the c l ient 's  locat ion for  the durat ion of  the pro ject  or  he may

no t  v i s i t  t he  p ro jec t  a t  a l l .  Fo r  t hese  du t i es ,  t he  pe t i t i one r

earns a cormniss ion on the fees Case and Company,  Inc.  b i l l  to

the i r  customers.  These fees charged by Case and Comparr ! ,  Inc.

are based on the t ime expended by the petit ioner as well as the

t ime of  h is  subord inates.  So in  some instances,  he may receive

a conrnission even though he was not physical ly present at the

job  s i t e .

6.  Pet i t ioner ,  Rober t  G.  Havemeyer ,  received per  d iem

allowances to cover expenses incurred during travel in the sum

of  $2 ,400 .00  du r ing  L967 .  H is  ac tua l  expenses  i n  connec t i on  w i th

th is  t ravel  were $1,070.84 leav ing an excess t ravel  a l lowance of

$1 ,  329 .  16  as  add i t i ona l  m isce l l aneous  i ncome.
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7.  Pet i t ioner ,  Rober t  C.  Havemeyer ,  contends that  the

corrnission income received by him depends direetly upon the

volume of business transacted by him and that he should include

only  those commiss ions at t r ibutable to  New York State sources.

CONCLUSIONS OF LAW

A. That  the commiss ion income received by pet i t ioner ,

Robert G. Havemeyer, did not depend directly upon the volume

o f  bus iness  t ransac ted  by  h im ,  (20  NYCRR 13 f .15 )  bu t  ra the r  by

the vo lume of  bus iness t ransacted by h is  employer ,  h imsel f  and

his  subord inates.

B .  Tha t  t he  commiss ion  i ncome o f  $11 ,328 .13  rece i ved  by

pet i t ioner ,  Rober t  G.  Havemeyer ,  dur ing L967 is  to  be a l located

on the basis of the port ion of the total number of working days

that the petit ioner was employed within the State (L46 out of 235),

in  accordance ' ,s i th  sect ion 632(c)  o f  the Tax Law and 20 NYCRR 131.16.

C .  Tha t  t he  excess  t rave l  a l l owance  o f  $1 ,329 .L6  rece i ved

by pet i t ioner ,  Rober t  G.  Havemeyer ,  is  addi t ional  income a lso to

be a l located on the basis  of  the por t ion of  the to ta l  nr :nrber  of

working days that the petit ioner was employed within the State

(L46 out  o f  235) ,  in  accordance wi th  sect ion 632(c)  o f  the Tax

Law and  20  NYCRR l3 f . f 6 .
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D. That  the pet i t ion of  Rober t  G.  and Florence W.

Havemeyer, is granLed to the extent that a refund is due the

pet i t ioner  in  the amount  of  $164.01,  together  wi th  such in terest

as may be lawful ly owing; and that except as so granted, the

pe t i t i on  i s  i n  a l l  o the r  respec ts  den ied .

DATED: Albany, New York

January L4, L977

TAX COMMISSION

\

W"ifi. y^r"*

STATE


