
STATE OF NEW YORK
STATE TAX COM},IISSION

In the lv lat ter of  the Pet i t ion
:

o f

HENRY }IERR}{ANN AND SOPHIE i{ERRMANN :

For  a  Redeterminat ion  o f  a  Def ic iency  or  :
a  Rev is ion  o f  a  Determinat ion  or  a  Refund
of Personal Income & Unincorporated Busineps
Taxes  under  Ar t i c le (s )  22  & 23  o f  the
Tax Law for the Year(s)E6LTTOAilOO(0h)t :
1971 & 1972.

Sta te  o f  New York
County of Albany

John Huhn

p$e is an employee of the

age, and that on the jSth

Notice of Decision

AFFIDAVIT OF MAILING

, being duly sworn, deposes and says that

Department of Taxat ion and Finance, over 18 years of

day of December , L9 77 , Xilhe served the within

Sonhie Herrmann M

by (certified) mail upon Henry Herrmann &

t-he pet i t ioner in the within proceeding,

secure ly  sea led  pos tpa id  wrapper  addressedby  enc los ing  a  t r ue  copy  the reo f  i n  a

as follows: Henry Herrmann & Sophie Herrmann
4l Neck Path
East Hampton, New York 11937

and by deposit . ing same enclosed in a postpaid properly addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New york .

That deponent further says that the said addressee is rhe (pgpngmXffifXf'C

Pfl f fhl  pet i t ioner herein and that the address set forth on said wrapper is the

lasr known address of rhe {:xrrexnrxxmeHooxxxxts} peEirioner.

Sworn

4 Z + t a

t o  be fo re  me  th i s

day of  December

rA-3 (2/76)



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on
:

o f

HENRY HERRMANN AND SOPHIE HERRMANN :

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r  :
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal Income & Unincorporated. Busineds
Taxes under  Ar r i c le  (s )  ZZ U Z3 of  the
Tax Law for the year(s) *XXRgXXg*fti :
1971 & 1972

State of  New York
County of Albany

John Huhn

)bhe is  an employee of  the

age,  and that ,  on the l t t l t

Not ice of  Decis ion

,  being duly sworn,  deposes and says that

Department  of  Taxat ion and Finance,  over  18 years of

day of  December ,  L9 W, )Fhe served the wi th in

by (certified) mail upon Sigmund Balaban, CpA

of) the pet i t ioner in the within proceedLng,

in  a  secure ly  sea led  pos tpa id  wrapper  addressed

AFFIDAVIT OF I"IAILING

(representa t ive

by enclosing a true copy thereof

as follows: Sigmund Balaban, CpA
37 Wa]..r. Street
New York, New york 1OOO5

and by deposit ing same enclosed in a postpaid properly addressed wrapper l -n a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i t ,ed  St ,a tes  Pos ta l  serv ice  w i th in  the  s taEe o f  New york .

That deponent further says that the said addressee is the (representat ive

o f  the)  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wrapper  i s  the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

Sworn

13th

before me th isto

d a y

rA -3  (2 /76 )

, t9 TZ.



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Srsgb* 1\ l$n
J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

Siurf nrnrm & Soghtc fimrrrm
l+5 ft* ktb
Srit Srmton' trr !er* 119f7

&llr [r. & lht" Erlr:nmr

Please take notice of the Dmlfl6u
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(s) 8* t ?e, of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within l+ tontlf
from the date of this notice.

lnquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Petitioner's Representative

Taxing Bureau's Representative

TA-r . r2  (6 /77)



STATE OF NEW YORK

STATE TN( COMMISSION

In the Mat ter  o f  the Pet i t ion

o f

HENRY HERRMANN AND SOPHIE HERRMANN

for Redetermination of a Deficiency or
for Refund of Personal Income and
Unincorporated Business Taxes under
Articles 22 and 23 of the Tax Law
for  the Years L97L and L972.

DECISION

Petit ioners, Henry Herrmann and Sophie Herrmann, residing at

45 Neck Path,  East  Hampton,  New York LL937,  f i led a pet i t ion for

redetermination of a deficiency or for refund of personal income and

unincorporated business taxes under Art icles 22 and 23 of the Tax

Law fo r  t he  yea rs  L97L  and  L972  (F i l e  No .  11735) .

A small claims hearing was held before Joseph A. Milack, Hearing

Off icer ,  a t  the of f ices of  the State Tax Commiss ion,  Two Wor ld Trade

Center ,  New York,  New York,  oo SepLember 20,  L976 at  2 :45 P.M.  The

petit ioners appeared by Sigmund Balaban, CPA. The Income Tax Bureau

appeared  by  Pe te r  C ro t t y ,  Esq .  (Pau l  Rosenk ranz ,  Esq . ,  o f  counse l ) .

ISSI'ES

I. Whether the income received by petit ioner Henry Herrmann as

a commission salesman and shipping advisor during the years L971 and

L972 was subject  to  unincorporated business tax.
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II.  l , lheLher petit ioners, Henry l lerrmann and Sophie Herrmann,

are l iab le for  penal t ies for  i rnderes l imat ion of  both personal  income

tax for the year L97L and unincorporated business tax for the years

L97L  and  L972 .

FINDINGS OF FACT

l. During the years 1971 and L972, petit ioner Henry Herrmann

was a commission salesman and director of American Union Transport,

Inc.  ,  and a lso a sh ipping advisor  for  Parsons and t r lh i t temore,  Inc.

2. Petit ioners, Henry Herrmann and Sophie Herrmann, f i led New

York State income tax returns for  the years L97L and L972.  Pet i t ioner

Henry Herrmann did not f i le unincorporated business tax returns for

sa id  yea rs .

3. Petit ioner Henry Herrmann did noL pay estimated income tax

for  the year  L97L,  nor  d id  he pay est imated unincorporated business

tax for  the years L97l  and L972.

4.  On November 24,  L975,  the Income Tax Bureau issued a Not ice of

Def ic iency in  the sum of  $4,025.2L against  pet i t ioners,  Henry Herrmann

and Sophie Herrmann, imposing unincorporated business tax upon the

income petit ioner Henry Herrmann received from American Union

Transpor t ,  Inc.  and f rom Parsons and Whi t temore,  Inc. ,  and a lso

penalt ies for underestimation of both personal income tax for the year

L97L and unincorporated business tax for  the years I97L and L972.

5. For the years L942 through 1968, petit ioner l{enry l lerrmann

was an executive and a director of American Union Transport, Inc.

Dur ing 1968 he res igned f rom these posi t ions.
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6. During L970 petit ioner Henry Herrmann was reinstated as a

director of American Union Transport, Inc. and became a conrnission

salesman for  sa id corporat ion.

7.  Dur ing L97I  and L972,  in  addi t ion to  h is  act iv i t ies as a

di rector  and cormniss ion sa lesman of  Amer ican Union Transpor t ,  Inc. ,

petit ioner Henry Herrmann was engaged by Parsons and Whittemore,

Inc.  as a sh ipping consul tant .

8. Parsons and tr lhit temore, Inc. was a customer of American

Union Transport, Inc. and Mr. Herrrnann's involvement with said

corporat ion was considered benef ic ia l  to  both.

9.  Said corporat ions d id not  wi thhold Federa l  and state

withholding taxes or social security tax from the cormnissions and

fees paid to him.

10. Although petitioner llenry l{errmann used his home as an

off ice, both of the corporations by whom he was engaged supplied

him with an off ice and secretary.

11. Petit ioner Henry Herrmann reported directly to the corporate

of f icers of  Amer ican Union Transpor t ,  Inc.  and was under  i ts  super-

v is ion and contro l .

CONCLUSIONS OF LAW

A. That petitioner Henry llerrmann

Union Transport, Inc. during the years

the income derived from his activit ies

for  sa id corporat ion was not  subject  to

was an employee of American

L97L and L972.  Therefore,

as a conrnission salesman

unincorporated business tax.
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B. That petit ioner Henry Herrmann did not sustain the burden

of  proof  requi red to  substant ia te that  he was an employee of  Parsons

and Whittemore, Inc. Therefore, the income received by petit ioner

Henry Herrmann from Parsons and Whittemore, Inc. during the years

L97L and L972 is subject to unincorporated business tax within the

meaning and intent of section 703 of the Tax Law.

C. That petit ioner Henry Herrmann is l iable for penalt ies for

the underestimation of both personal income tax for the year L97L

and unincorporated business tax for  the years 1971 and L972,  modi f ied

to conform wi th  the Conclus ions of  Law stated here in,  in  accordance

with the meaning and intent of sections 685(c) and 722 of the Tax Law.

D. That the petit ion of Henry Herrmann and Sophie Herrmann is

granLed to the extent indicated above; that the Income Tax Bureau

is  inst ructed to  accord ingly  modi fy  the Not ice of  Def ic iency issued

November 24,  L975 and that ,  except  as so granted,  the pet i t ion is

in  a l l  o ther  respects  denied.

DATED: Albany, New York

December " lJ ,  1977

STATE TAX COMMISSION


