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STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

GARY D. KOIIL

for  Redeterminat ion of  Def ic iency or  for
Refund of Personal Income Taxes under
Ar t ic le  22 of  the Tax Law for  the Years
I97 I ,  1972 ,  1973  and  L974 .

D E C I S I O N

Pet i t ioner ,  Gary D.  Kohl ,  4O2 Arnold Boulevard,  Box 59,

Abi lene,  Texas 79605,  has f i led a pet i t ion for  redeterminat ion

of  def ic iency or  for  re fund of  personal  income taxes under

Ar t i c l -e  22  o f  t he  Tax  Law fo r  t he  yea rs  L97L ,  L972 ,  L973  and

7974 .  ( r i l e  Nos .  3 -3O1B31BB and  4 -56462216) .  A  sma l l  c l a ims

hear ing was held before Joseph Chyrywaty,  Hear ing Of f icer ,  d t

t he  o f f i ces  o f  t he  S ta te  Tax  Commiss ion ,  S ta te  O f f i ce  Bu i l d ing ,

Bu f fa lo ,  New York ,  on  Sep tember  16 ,  L976 ,  d t  9 :15  A .M.  Pe t i t i one r

appeared by Mr. wil l- iam G. Kohl. The Income Tax Bureau appeared

by Peter  Crot ty ,  Esq.  ( t t t ichael -  Weinste in,  Ese.  o f  counsel )  .

ISSUE

Was the pet i t ioner  a

o f  sec t i on  605  o f  t he  Tax

I974?

" res iden t  i nd i v idua l "  w i th in

Law fo r  t he  yea rs  L97L ,  L972 ,

the meaning

1973 and
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FINDINGS OF FACT

1.  Pet i t ioner ,  cary D.  Kohl ,  t imely  f i led New York State

income tax resident returns for the years L97I through L974.

2.  On September 4,  L974,  pet i t ioner ,  Gary D.  Kohl ,  f i led

claims for credit or refund of personal income tax for the years

L97L,  L972 and L973.  A c la im for  re fund was not  f i led by the

pet i t ioner  for  \974;  however ,  the pet i t ion f i led by h im inc luded

the  yea r  1974 .

3.  On February 24,  L975,  the fncome Tax Bureau issued a

refund denia l  for  the years 197I ,  L972 and L973;  and on August  25,

1975 ,  a  re fund  den ia l  was  i ssued  fo r  t he  yea r  L974 .

4.  Pet i t ioner ,  Gary D.  Kohl ,  was a domic i l iary  of  New York

State at  the t ime of  h is  induct ion in to the Uni ted States Ai r  Force

in i lanuary, 1969. He remained on active mil i tary duty unti l  he was

discharged on Ju l -y  B,  1974.

5.  Pet i t ioner ,  Gary D.  Koh1,  mainta ined an on base furn ished

apar tment  at  Mather  Ai r  Force Base in  Cal - i forn ia f rom i lu ly ,  L97O

un t i l  Feb rua ry ,  L97L .  F rom Februa ry ,  197L  un t i l  June ,  L971 ,  he

mainta ined an on base furn ished apar tment  at  Cast le  Ai r  Force Base

in Cal i forn ia.  Dur ing the per iod June,  L971-  unt i l  he was d ischarged

in ' lu Iy ,  L974,  he mainta ined an on base furn ished apar tment  at  Dyess

Air  Force Base in  Texas.  He mainta ined these apar tments in  l ieu of

accept ing an a l lowance for  housing.
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6.  Pet i t ioner ,  Gary D.  Kohl ,  mainta ined no permanent  p lace

of abode in New York StaLe during I97L through L974. He spent 44

days and 41 days in  New York State dur ing the years L972 and L973,

respect  ive ly .

7.  Pet i t ioner ,  Gary D.  Koh1,  was unmarr ied dur ing a l l  the

years in question. Upon his discharge from the air Force he became

a student  at  Abi lene Chr is t ian Col lege in  Abi lene,  Texas.

CONCLUSIONS OF I,AW

A. That  the pet i t ioner ,  Gary D.  Kohl ,  by l - iv ing on base in

government furnished quarters, did not maintain a permanent place

of  abode outs ide New York State in  accordance wi th  20 NYCRR LO2.2(e) ,

f o r  t he  yea rs  3 ,97L ,  L972 ,  L973  and  L974 .

B.  That  the pet i t ioner ,  Gary D.  Kohl ,  by spending more than

30 days of  the taxable years 1972 and J-973 in  New York State,  has

not  met  the th i r ty-day requi rement  as set  for th  in  sect ion 605 (a)  (1)

of the Tax La\d.

C.  That  the pet i t ioner ,  Gary D.  Kohl ,  was a domic i l iary  of

New York State during L97L through L974 and during this period he

fa i led to  sat is fy  a l l  three requi rements,  which would enable h im to

be a nonresident of New York for income tax purposes within the

meaning and in tent  o f  sect ion 605 (a)  o f  the Tax Law and in  accord-

ance wi th  20 NYCRR J-O2,2 (b)  .
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D.  That  the pet i t ion of  Gary

denia ls  of  c la im for  re fund issued

L975  a re  sus ta ined .

DATED: A1bany, New York
January L4, L977

D. Kohl is denied and the

February 24, L975 and Augtust 25,

STATE TAX COMMISSION

PRESIDEI\lIl

ISSIONER

COMMISSIONER



STATE OF NEW YORK.
STATE TAX COMMISSION

In  the Mat ter  of .  the Pet i t ion

o f

GARY D. KOI:rL
For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Personal Income
Taxes under Art ic le (EF) 22 of  the
Tax Law, for the Year(s):oo<*s$p:&(q)
L97L .  L972 .  1973  and  L974

State of New York
County of Albany

Bruce Batchelor , being duly sworn, deposes and says that

l l tre is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on Ehe 14th day of January , Lgl'| , dre served the wtthin

Not ice of  Decis ion by (cert i f led) mai l  upon cary D. KohI

{<luprsxatltzttlito<lf) the petitioner ln the within proceeding'

by enclosing a true copy Ehereof in a securely seal-ed postpald wrapper addreseed

as fol_lows: Mr. Gary D. Kohl
4O2 Arno1d Boulevard, Box 59

Abi lene, Texas 79605

and by deposlt ing same enclosed in a postpeld properly addressed wrappetr ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United St,ates Postal  Service within the Stat,e of New York.

That deponent further says that the said addressee is the >(Larffleiltrc€rtllru

s*:tfrx) petitioner hereln and that the address set forth on satd \rrapper le the

last known address of the (g1nree*nf€e{ig1>€fuEhg) petltioner.

AFFIDAVIT OF MAILING

Sworn to before me this

L0t}: day of January , 19'77,

rA-  3 (2 /7  6)

/2 l\

IJ ruL l,et 8r tir/,' i,'r,



STATE OF NEW YORK "
STATE TAX COMMISSION

I n  t he  Ma t te r  o f . t hb  Pe t i t i on

o f

GARY D. KOHL

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Personal Income
Taxes under  Ar t i c le ($  22 of the
Tax Law for the Year(s) q€<**I6ed{*)
1 9 7 1 ,  L 9 7 2 ,  L 9 7 3  a n d  1 9 7 4 .

State of New York
County of Albany

Bruce Batchelor , being duly sworn, deposes and says that

ahe is an employee of t ,he Department of Taxat ion and Finance, over 18 years of

age, and that on the 14th day of January ,  
'1,977, 

dre served the within

Not ice of  Decis ion by (cert i f led) mai l  upon Wil l iam C. KohI

(representat ive of)  the pet i t ioner in the within proceedlng,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:  Mr .  Wi l l iam G.  Koh l
21  Hemst ree t  Road,  RD +2
East Aurora, New York L4O52

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and cusLody of

the UniEed States Postal  Servlce within the State of New York.

That deponenE further says that the said addresaee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said rrrapper is the

last known address of the (representat ive of the) pet i t ioner.

Sworn to before me th is

14th day of  January ,  L977.

AFFIDAVIT OF MAILING

rA-3 (2/76)



STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
.  S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

.teErrl7 l{. 197?

STATE TAX COMMISSION

r l0rr €rrlr D. l(*l
{Ot frnold Eonlrrrrrd, Bo* 99
tbllanr lf.ru 796Ot

Drxrr t&, ltdrf,r

Please take notice of the DU$ISIQ;
of the State Tax Commission encLosed herelvi th.

Please take further notice that pursuant to
Section(l) 690 of the Tax Law, anY
proceeding in court to revie!'r an adverse deci-
sion must be commenced within | rotbf
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned. They
wilL be referred to the proper party for repLy.

truLy yours,Yerv

Enc.

cc :  Pet i t ioner 's

Jl*,*,^-/r;/ @'
Frr* J. lucclr
suDc'vl''s of snll

_-__-9lf_ffr rru14.
KepresenEaElve:

Taxlng Bureau' s Representative :

AODRESS YOUR REPLY  TO

TELEpHoNE: 151sy { t?- l? l t

rA -1 .12  (L /76 )


