
STATE OF NEI.I YORK
STATE TN( COMMISSION

In the Matter of the Pet i t lon
:

o f

JOSEPH KOZEL and NETTIE KOZEL :

For a Redeterminat ion of a Def ic iency or :
a Revlsion of a Determlnat ion or a Refund

AFFIDAVIT OF MAILING

of Personal Income
Taxes under Art icle(x) 22 of the

by

a s

Tax Law for the Year:(xfxneer*s&(oi L972.:

State of New York
County of AlbanY

Marsina Donnini  ,  being duLy sworn, deposes and says Ehat

she is an employee of the Department of Taxation and Finance, over 18 years of

age, and Lhat on the l-6 day of August , L977 , she served the within

Notice of Decision by (cert i f ied) mai l  upon Joseph Kozel and

Net t ie  Koze l
>QfSFfttSl6IIfriil?SSExO.f) the petltloner ln the withln proceedlng,

encl-osl-ng a true copy thereof in a securely seaLed postpaid r traPper addressed

foL lows,  Mr .  &  Mfs .  JosePh Koze l
1 8 6 3 8  N . E .  1 8 t h  A v e n u e
Apartment 243
North Miami Beach, Fl-or ida 33L62

and by deposit ing same enclosed in a postpald properly addressed wrapper ln a

(post of f ice or off ic lal  depository) under the excluslve care and custody of

the Unlted States Postal  Service within the State of New York.

That tieponent further says that the said addreasee is the *rcp{rxcuOd*re<

xXxtfl€I peLitloner hereln and that the address set forth on said ltraPPer is the

last known address of the tregexltvtloutreorlg(So) petltloner.

Sworn to before me this

16  day  o f  August

rA-3 (2/76)

,  L917 .
',r-).(--y<,-< 

i14<*



STATE OF NEI^I YORK
STATE TAX COMMISSION

In the Matter of the Pet l t ion

o f
JOSEPH KOZEL ANd NETTIE KOZEL

For a Redeterminat ion of a Def lc iency or
a Revlsion of a Determinat ion or a Refund
of Personal Ineome
Taxes under Art ic le($! 22 of the
Tax Law for the Year(Sprd9<8ltiltr(ttl(S) L972.

State of New York
County of Albany

Mars ina  Donn in i

she is an employee of the

age, and thaL on the 16

Not ice  o f  Dec is ion

AFFIDAVIT OF MAILING

, being duly sworn, deposes and says that

Department of Taxat lon and Finance, over 18 years of

day of August ,  L977,  she served the  w i th ln

(representat ive of)

by enclosing a true copy thereof in a

as fol lows: Harvey G. Levy, CpA
606 Execut ive Off ice B1-dg.
Rochester,  New York L46LA

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of , f lce or off ie ial  depository) under the exclusive care and custody of

the United States PostaL Service wlthln the State of New York.

That deponent further says that the said addreasee is the (representat lve

of the) pet, i t loner herein and that the address. set forth on sald wrapper ls the

last knmm address of the (representat ive of the) pet l t loner.

Sworn to before me thls

L6 day of August ,  Lq7 .

by (certlfied) maiL upon Harvey Levy' cPA

the petlt ioner ln the withln proceeding,

securely  sealed postpaLd htrapper addressed

rA-3 (2176)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAx APPEALs eunenu

ALBANY, NEW YORK t2227

tugnilt f6r 1977

utr. & t{rr. Joroph l(ozal
186t9 l[.8. 18th nvcnua
tpart$cnt t43
Sorth !{leml tseaeh, $Iorlda ttl6t

Darr $r. & ll|rg. Kogcl r

Please take notice of the DECISIOI
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(s) G90 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 monthr
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Searlng

Coburn
lnE fax
Off leer

Petitioner's Representative

Taxing Bureau's Representat ive

TA-r . r2 (6/77)



STATE

STATE

OF NEW YORK

TAX COMMISSION

In the Matter of the Petit ion

o f

JOSEPH KOZEL and NETTIE KOZEL

for Redetermination of a Deficiency
or for Refund of Personal Income Tax
under  Ar t ic le  22 of  the Tax Law for
the  Year  L972 .

DECISION

Pet i t i one rs ,  Joseph  Koze l  and  Ne t t i e  Koze l ,  18638  N .E .

lSth Avenue,  Apar tment  243,  Nor th Miami  Beach,  F lor ida 33L62,

f i led a pet i t ion for  redeterminat ion of  a  def ic iency or  for

refund of personal income tax under Art icle 22 of the Tax Law

fo r  t he  yea r  L972 .  (F i1e  No .  L5629) .

A formal hearing was held before Julius E. Braun, Hearing

Off icer ,  dx the of f ices of  the State Tax Conrn iss ion,  One Mar ine

Mid land  PLaza ,  Roehes te r ,  New York ,  oo  March  7 ,  L977  a t  2 :45  P .M.

Petit ioners appeared by l larvey G. LeW, CPA. The Income Tax

Bureau  appeared  by  Pe te r  C ro t t y ,  Esq .  (A lexander  We iss ,  Ese . ,

o f  counse l ) .

ISSUE

I .

became

sale in

bas i s .

Whether  pet i t ioners,  Joseph

nonresidents of New York State

L972  o f  t he  s tock  o f  J .  Koze l

Koze l  and  Ne t t i e  Koze l ,

pr ior  to  the date of  the

& Son,  Inc.  on an insta l lment



-2

FINDINGS OF FACT

l .  Pe t i t i one rs ,  Joseph  Koze l  and  Ne t t i e  Koze l  f i l ed  a

New York State income tax resident return for the year L972

on Apri l  3, L973. The retulrr l isted Roehester, New York as

their home address. On schedule D of his Federal return, a

copy of which was annexed to his New York return, he l isted

long  te rm cap i ta l  ga in  o f  i 42 ,746 .00  f rom a  p ro f i t  sha r ing

p lan  d i s t r i bu t i on  and  $6 ,080 .00  rep resen t i ng  p roceeds  rece i ved

in L972 from an instal lment sale of 40 shares of J. KozeL &

Son ,  I nc .  f o r  t he  to ta l  sum o f  $240 ,000 .00  resu l t i ng  i n  a  l ong

te rm cap i ta l  ga in  o f  $228 ,000 .00  and  $160 .00  rep resen t i ng  L ine  7

capi ta l  ga in d is t r ibut ions.  This  resul ted in  a to ta l  net  long

te rm cap i ta l  ga in  o f  $48 ,980 .00 .  They  repo r ted  one  ha l f  o f

sa id sum or  $24,493.00 on L ine "5 sa le or  exchange of  capi ta l

assets"  on the i r  re turn.  They paid $1,163.20 in  addi t ion to  the

$11 ,017 .20  p rev ious l y  w i thhe ld  o r  pa id  as  es t ima ted  tax .

2.  On July  18,  L973,  pet i t ioners f i led an amended New York

State income tax return for  the year  L972.  I t  d i f fers  f rom the

ori.ginal return in that on schedule A, Line 5, they reported

$25 ,933 .00  as  i ncome f rom sa le  o r  exchange  o f  cap i ta l  asse ts  and

on L ine 2 they added to income $5,187.00 represent ing the 20%

capi ta l  ga in modi f icat ion as requi red by sect ion 612(b)  (11)  of

th.e Tax Law. Th.ey also recomputed the minimum income tax due

reduc ing  i t  f r om $g |g .ZZ  to  $303 .9 f  .  They  c la imed  a  re fund  o f

$gZt ,Ol .  The Income Tax Bureau issued a refund in  the sum of

s919.56.



-3

3.  On Apr i l  L2,  L976,  the Income Tax Bureau issued a State-

ment of Audit changes against petit ioners, Joseph KozeL and

Nett ie Kozel imposing addit ional personal income tax for the year

L972 in  the sum of  $23,432.80,  upon the grounds that  per i t ioners

had fa i led to  comply wi th  secr ion 654(c)  (a)  o f  the Tax Law and,

therefore, the amount of the entire instal lment sale of the stock

of J. Kozel & Son, Inc. was income attr ibutable to New York State

for the year L972. This resulted in income from sale and exchange

o f  cap i t a l  asse rs  o f  $131 ,193 .00 .

4.  on october  28,  L972,  pet i t ioner ,  Joseph KozeL,  t ransferred

hi .s  for ty  shares of  s tock in  J .  Kozel  & Son,  rnc.  to  sa id corpora-

t ion for  two hundred and for ty  thousand dol lars  ($240,000.00) .

A promisory note dated October l ,  L972 required quarterly payments

each ye.ar  o f  ten thousand dol lars  ($10,000.00)  to  Joseph Kozel ,

conrnencing on December l ,  L972.

5.  Pet i t ioner ,  Joseph Kozel ,  was an of f icer  and d i rector

of  J .  Kozel  and son,  rnc.  The payro l l  schedule of  sa id corpora-

t ion indicated that wages were paid to him on August 25, L972 in

the amount  of  $1,600.00,  f rom which s tate and Federa l  taxes were

withheld. The payrol l  schedule of seprember l ,  Lg72 indicated

wages of  $400.00 paid to  pet i t ioner  wi th  the usual  deduct ions for

taxes, and no wages were paid to him thereafter.
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6.  Pet i t ioners,  Joseph Kozel  and Net tLe KozeL,  had leased

an apartment in Rochester, New York for two years contrnencing on

Septembel 1, L}TL and ending on August 31, L973. They owned a

condominium in Florida for sorne f ive years, and their t ime was

divided between the two states.

7.  Pet i t ioners,  Joseph Kozel  and Net t ie  Kozel ,  became

nonresidents in the latter Part of L972 when they moved to

F lo r i da .

8.  Pet i t ioner ,  Joseph Kozel ,  o f fered no docurnentary or

other substantial evid.ence that they changed their domicile to

Florid.a or that they became nonresidents in 1972 pri 'or to the

date of  the t ransfer  o f  h is  s tock in  J .  KozeL & Son,  Inc.

g.  Pet i t ioners,  Joseph Kozel  and Net t ie  Kozel ,  fa i led to

accrue t lr-eir income for that port ion of L972 preceeding their

change of  res ident  s tatus,  PeI  the requi rements of  65a(c)(1)  o f

the Tax Law and 20 NICRR f48.10 or to f i le a security bond as

requi red by sect ion 65a(c)  (  )  o f  the Tax Law-

CONCLUSIONS OF LAI/il

A .  Tha t  pe t i t i one rs ,  Joseph  Koze l  and  NeL t ie  Koze l ,  o f f e red

no documentary or other substantial evidence to prove either a

change of domici le or Lhe exact date of change of their residency

status other  than that  the change was ef fected Ln L972.  Therefore,

the petit ioners instal lment sale income was subject to the special

accruals  as requi red by sect ion 65a(c)  (1)  o f  the Tax Law.



- 5

B.  That  wi th in  the meaning and in tent  o f  sect ion 65a(c)  (a)

of  the laxLaw and 20 NYCRR 148.1f ,  there is  no except ion to

the necessi ty  of  meet ing the requi rements of  sa id s tatute and

regulation in order to avoid the accruals required by section

654(c ) (1 )  o f  t he  Tax  Law and  20  NYCRR f48 . f0 .  Pe t i t i one rs ,

Joseph Kozel and Nett ie Kozel, did not meet said requirements

since they fai led to f i le a security bond or other security

satisfactory to the State Tax Conrnission at any t ime.

C.  That  pursuant  to  sect ion 601-A of  the Tax Law pet i t ioners,

Joseph Kozel  and Net t ie  Kozel ,  were subject  to  the prov is ions of

the New York State income tax law relating to minimum income tax.

D.  That  the pet i t ion of  Joseph Kozel  and Net t ie  Kozel  is

denied and the Not ice of  Def ic iency issued Apr i l  L2,  L976 is  susta ined.

DATED: Albany, New York
Augus t  L6 ,  L977

ATE TAX COMMISSION


