
STATE OF NEI^I YORK
STATE TAX COMI'{ISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

JOSEPH LETO

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Personal Income

AFFIDAVIT OF MAILING

Taxes under  Ar t i c le  (x )  22 of the
Tax Law for the Year{s}><oo<*exiiod(g) L972.

Sta te  o f  New York
County of A1bany

Marsina Oonnini  ,  being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  the  26Lh day  o f  August  ,  L977,  she served the  w i th in

Notice of Decision by (cert i f ied) mai l  upon Robert  Sheehan

(representat ive of)  the pet i t ioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fol lows: Robert  Sheehan, CPA
233 Broadway
New York, New York 10007

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  ln  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn be fo re  me  th i s

26L1:.

t o

d a y

rA -3  (2 /76 )

,  L977 .
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State of  New York
County of Albany

Marsina Donnini

she is  an employee of

age,  and that  on the

Not ice of  Decis ion

AFFIDAVIT OF MAILING

rhe Deparrmenr' ' r" ; : : " ; . :  
" : ;""" : . , ' "" : : t  

; " ;"" : : ' : ,

26 th  day  o f  August  ,  L977,  she served the  w i th in

by (cert i f ied) mai l  upon Joseph Leto

t-he pet i t ioner in the within proceeding'

secure ly  sea led  pos tpa id  wrapper  addressed

(req#xxrcfft!(e<><lf )

by enclos ing a Lrue copy thereof  in  a

as  fo l l ows :  Mr .  Joseph  Le to

L2 Les1ey Dr ive
Syosset, Long' Island, New York 11791

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That deponent further says that the said addressee is the (aqxecretEXlsae

xf t t *ne)  pet i t ioner  here in and that  the address set  for th on said r^ t raPPer is  the

last known address of the (nqxxs€cDkt*se<nft(EtDe) petlt ioner.

Sworn to

2 6 L h  d a y

b e f o r e

o f

me this

August

rA-  3 (217 6)

,  L977 .



J A M E S  H .  T U L L Y  J R . ,  P R E s I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

S$gunt 36. 1977

btt. ,Jocrph Isto
l3 Imley srLv*
$l€srct, Irffirg Islnrld, Urtr yonk lt79l

Pi&f l{I, Idhor

Please take notice of the DmIi;Xfl[
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to sectiont'lD {it0 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albanv Countv, within 4 mtthr
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Cornmissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

.Faul B. €obu.rrr
f,:l&lervlftnE Sax
ilrarfns Off,leer

cc: Pet i t ionerts Representat ive

Taxing Bureau's Representat ive

r& t .12  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JOSEPH LETO

for Redetermination of a Deficiency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Year
L972 .

DECISION

Pet i t i one r ,  Joseph  Le to ,  res id ing  a t  L2  Les ley  Dr i ve ,

Syosset ,  Long Is land,  New York 11791,  f i led a pet i t ion for

redeterminat ion of  a  def ic iencv or  for  re fund of  personal  income

tax under  Ar t ic le  22 of  the Tax Law for  the year  1972.

( r i l e  so .  12681 ) .

A formal  hear ing was held before Solomon Sies,  Hear ing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  Two Wor ld

Trade Center ,  New York,  New York,  on May 18,  L977 at  3 :30 P.M.

fhe petit ioner appeared by Robert Sheehan, CPA. The Income Tax

Bureau appeared by Peter  Crot ty ,  Esq.  (a lexander  Weiss,  Esq. ,  o f

counse l ) .

rSSUE

Whether the pet i t ioner ,  Joseph Leto,  is  l iab le for  unpaid

taxes due from Jacob Morgenthalers Sons, fnc. forwithholding

the per iod January  L ,  L972  to  November  r . ' 7 ,  L972-
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FINDINGS OF FACT

I .  On Apr i l  1 I ,  L975,  the Income Tax Bureau issued a

Statement  of  Def ic iency against  pet i t ioner ,  Joseph Leto,  imposing

a penalty equal to the total amount of unpaid withholding taxes

for the period January I through November 17, L972, to wit,

$L2 ,22O.73  due  f rom Jacob  Morgen tha le rs  Sons ,  I nc . ,  f o r  h i s

wi l l fu l  fa i lure to  pay over  sa id wi thhold ing taxes as a respon-

s ib le  of f icer  o f  the aforement ioned corporat ion.  Accord ingLy,

a Not ice of  Def ic iency was issued against  the pet i t ioner  on

Ap r i l  11 ,  1975  f o r  $L2 ,22O.73 .

2-  Pr ior  to  and dur ing L972,  Jacob Morgenthalers  Sons,

Inc. was a domestic corporation organized under the laws of the

State of New York and engaged in the business of architectural

woodwork.  I t  mainta ined i ts  p lace of  bus iness at  202 Four th

Avenue,  Brooklyn,  New York.  I ts  o f f icers consis ted of  Jack

Howel l ,  pres ident ,  and the pet i t ioner ,  Joseph Leto,  secretary-

treasurer, each of whom owned 50% of the shares of stock of the

corporat ion.

3.  Jacob Morgenthalers  Sons,  fnc.  f i led a pet i t ion in

bankruptcy on or about November L7, L972.

4. Jacob Morgenthalers Sons, Inc. withheld taxes from the

salaries and wages of i ts employees for the period January 1,
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L972  to  November  17 ,  1972 ,  i n  t he  amoun t  o f  $ I2 ,22O.73 .  How-

ever, i t  made no remittance to the State because there was no

cash avai lab le.

5. Both the petit ioner and Jack Howell had authority to

sign checks. The petit ioner signed withholding tax statements

in the absence of Mr. Howell.  The petit ioner and Mr. Howell

each or ig ina l ly  invested $15,000.O0.  The pet i t ioner  made loans

to the corporat ion to  the extent  o f  $50,000.00,  which amount

has not been repaid to date. Tkre petit ioner received a salary

o f  $9 ,000 .0O  tn  t - 972 .  Mr .  Howe l l  r ece i ved  $25 ,000 .00  sa la r y

in  L972.  Dur ing the year  L972,  ME. Howel l  spent  a l l  o f  h is

t ime at the plant in connection with the operations of Jacob

Morgenthalers  Sons,  Inc. ,  whereas the pet i t ioner  on ly  spent  a

smal l  por t ion of  h is  t ime at  the p1ant .

6. l tre corporation was unable to pay the withholding

taxes because of  uncol lect ib le  accounts receivable.

7.  The pet i t ioner  made loans to  the corporat ion in  August ,

September and October of L972 in order to cover the net payrol l .

B .  The  f .R .S .  i ssued  a  No t i ce  o f  De f i c i ency  aga ins t  t he

petit ioner for wil ful fai lure to pay over the Federal withholding

taxes due from Jacob Morgenthalers Sons, Inc. for the same period

in  i ssue  he re in .
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CONCLUSIONS OF LAW

A. That the petit ioner knew or should have known that

the corporat ion of  which he was secretary- t reasurer  had fa i led

to pay the withholding taxes withheld by i t  for the period

January L,  L972 to November L7,  L972,  which const i tu ted t rust

funds pursuant  to  the prov is ions of  sect ion 675 of  the Tax Law.

B.  That  the pet i t ioner ,  Joseph Leto,  was a "person"  requi red

to col lect, truthful ly account for, and pay the withholding taxes

on behalf of the employer Jacob Morgenthalers Sons, fnc., within

the in tent  and meaning of  sect ion 685 (n)  o f  the Tax Law.

C.  Tt rat  the pet i t ioner ,  Joseph Leto,  wi l fu I ly  fa i led to

pay over the withholding taxes withheld by Jacob Morgenthalers

Sons,  Inc.  dur ing the per iod January L,  L972 to November L7,

L972  in  the  amoun t  o f  $L2 ,220 .73 ,  w i th in  the  i n ten t  and  mean ing

of sect ion 685 (g) of the Tax Law. ( t , tat ter of  Thomas Levin v.

G a l l m q n ,  e t .  d I . ,  -  N . Y . 2 n d  - t  d e c i d e d  J u n e  L 4 ,  L 9 7 7 ;  H a r t m a n

v .  U .S .  53BF  2nd  1336 ,  L34L . )

D. That the petit ioner is

for  wi l fu l  fa i lure to  pay over

Jacob  Morgen tha le rs  Sons ,  I nc . ,

t o  November  L7 ,  L972 .

l iab le for  a  LOO% civ i l

the withholding tax due

for the period January

penalty

from

L ,  L972
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of Joseph Leto be and the same isE.  T 'ha t  the  pe t i t ion

hereby denied.

DATED: Albany, New York

A u g u s t  2 6 ,  L 9 7 7

COMMISSIONER

COMMISSIONER .'

STATE TAX COMMISSION


