
STATb OF NEW YORK
STATE TAX CO}d,IISSION

In the Matter of the Pet i t ion

o f

MORRIS LE\/Y aNd JEAN LEVY

For a Redeterminat ion of a Def ic iency or
a Revl-slon of a Determlnatlon or a Refund
of Personal Income & Unincorporated
Taxes under Art ic le{of 22 & 23 of the
Tax Law for the Year(s)>ooc1xrDo0(x)

1965,  1966 and L967

AFFIDAVIT OF MAILING

, being duly sworn, deposes and says that

Department of Taxatlon and Ftnance, over 18 years of

day of August ,  L977, she served the wlthln

by (cert l f ied) mai l  upon Morr is Levy

the petltioner in the within proceedlng,

securely sealed postpaid wrapper addressed

Business

State of New York
County of Albany

Marsina Donnini

she is an employee of the

age, and that on the L6

Not ice  o f  oec i -s ion

selEBrffi!ffx$re<5D

by enclosing a true copy thereof in a

as fol lo 'hrs:  Mf .  Morr is Levy
R . D .
Ghent, New York

and by deposit ing same enclosed in a poetpal.d properLy addreesed wrapper ln a

(post of f ice or off ic ial  deposltory) under the exclusive care and custody of

the United States Postal  Servtce r ,r i th in the State of New York.

That rleponent further says that the satd addressee is the (:ryueExtaoiur

q€x*hd petiLloner herein and Ehat the address set forth on sald nrapper ts the

last knovm address of the (crryoe3rercSet:'6>€€<tlf4) petittoner.

Sworn

1 6

to

d a y

before me thl.s

of August

rA-3 (2/76>

,  LqIT



STATE OF IIEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

MORRIS LEV]T aNd JEAN LE\AT
For a Redeterminat ion of a Def ic iency or
a Revlsion of a Determination or a Refund
ofPersonal Income & Unincorporated
Taxes under Art ic le(s) 22 & 23 of the
Tax Law for the Year(s) o{XAUfR<tO(t)

l -965,  L966 and L967

State of New York
County of Albany

Marsina Donnini

she ls an empLoyee of the

age, and that on Ehe L6

Not ice  o f  Dec is ion

Sworn to before me thls

16 day of August

AFFIDAVIT OF MAILING

, being dul-y sworn, deposee and says that

Department of Taxation and Finance, over 18 years of

day of Augrust ,  L977, she serxred the wlEhln

by (certified) matl upon Jean LevY

the petttloner ln the wlthin proceedlng,

securely seaLed postpald \rrapper addreseed

Business

{r€trrus.finrlr8xr*r:oE)

by enclosing a true copy thereof in a

as fo lLows:  Mrs.  Jean Levy

130 East  67Eh St ree t
New York, New York

and by deposit ing same enclosed in a postpatd properly addressed wrapper ln a

(post of f ice or off ic lal  depository) under the excluslve care and custody of

the United States Postal  Service wtthln the State of New York.

That deponent further says that the satd addreasee ls the €ftfI*lSaH,UiFg9lE

o*Xfix) pet,itioner heretn and that the address set forth on sald lrrapper ls the

last known address of the Qllxpsaxmmxffi>rfts) petltLoner.

)1-';72-1,- 4 i,,

rA-3 (2/76)



I
STATE OF NEW YORK
STATE TAX COI,$,IISSION

In  the Mat ter  of  the Pet i t lon

o f

MORRIS LEVY and JEAN LE\ r :

For a Redeterminat ion of a Def ic iency or :
a Revlsion of a Determinatton or a Refund
of Personal Income & Unincorporated:Business
Taxes  under  Ar t i c le (s )  ZZ & 23  o f  the
Tax Law for the Year(s):oor*s6o6(xX :

1965. L966 and L967

AFFIDAVIT OF MAILING

State of New York
County of Albany

Marsina Donnini  ,  belng duly sworn, deposes and say9 chat

she j.s an employee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the 16 day of August ,  L97'7, she served the within

Notice of Decision by (cert i f ied) maiL upon Howard I .  Comart,

(representat ive of)  the pet l tLoner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as rollows : 
"if ;3"i'"i:::"* 

' cPA

New York, New Yoft

and by deposit tng same encl.osed in a postpald properl .y addreeeed wrapper ln a

(post of f tce or off lc ial  deposltory) under the exclusive care and custody of

the Unlted States Postal  Service within the State of New York.

That deponent further says that the said addreasee is the (representatlve

of the) pet iLloner herein and that the address set forth on sald l rrapper ls the

Last known address of the (representat ive of the) pet l t loner.

Sworn

16

to  before me th ie

day of  ^  August

tA-3 (2176)

,  L977 ,



J A M E S  H .  T U L L Y  J R . ,  P R E s I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS.BUREAU

ALBANY, NEW YORK 12227

Augrust 16r L977

!lr. tlorrh lrcv!'
R .  D .
Gliintr I{Gtr yo*

Dars ur. ttvyr

Please take notice^of the DEC16IOS
of the State Tax Commis5iori-enEIosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(s) 6g0 & ?tt  of  the Tax Law, any
proceeding in court to review an-adveile-detision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, withini roathr
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York t2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

cc: Petitioner's Representative

Taxing Bureau's Representat ive

arvlrtw |rtrr
GarLng Offteor

TA-r .12  (6 /77)



J A M E S  H .  T U L L Y  J R . ,  P R E S I o E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS.BUREAU.

ALBANY, NEW YORK 12227

Augrult 16,1977

tdrr. o.rn l,tv:r
ItO srrt 6?th 8tri.t
trcr brlrr t[cr Yosk

D.ar lltf . Iow r

Please take notice of the DECISXSS
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(=) 690 .& ?22 Tax Law, any
proceeding in court  to review an adi ler ie iecision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 uOnthf
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

PauL 8. goburn
SnXlofirl,fl,ng Trx
Earring Offtacr

cc: Petitioner's Representative

Taxing Bureauts Representative

TA-r . r2  16 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Petit ions

o f

MORRIS LEVY and JEAN LEVY

for Redetermination of a Defici-ency or
for Refund of Personal Income and
Unincorporated Business Taxes under
Ar t ic les 22 and 23 of  the Tax Law for
the Years L965,  1966 and 1967.

DECISTON

Pet i t ioners,  Morr is  Levy and Jean Levy,  R.D.  Ghent ,

Columbia County, New York, f i led petit ions for redetermination

of a deficiency or for refund of personal income and unincor-

porated business taxes under Art icles 22 and 23 of the Tax Law

fo r  t he  yea rs  L965 ,  1965  and  L967 .  (F i l e  No .  00304)

A formal  hear ing was held before Ju l ius E.  Braun,  Hear ing

Officer, dt the off ices of the State Tax Commission, T\ro World

Trade Center ,  New York,  New Yorkr  or r  December 9,  L976 at  9 :15

a.m. The petit ioners appeared by Howard I. Comart, CPA. Tlhe

fncome Tax Bureau appeared by Peter Crotty, Esq. (Wi11iam Fox,

Esq .  o f  counse l ) .
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ISSUES

I. Whether days worked outside New York State by peti-

t ioner, Morris Levy, were al locable to sources outside New York

State for  the years 1965,  L966 and 1957.

rI.  Whether income in L965, 1-966 and L967 from purchases

of songwriterrs copyrights by petit ioner, Morris Levlzr resulted

from investments made while petit ioner was a nonresident of New

York State, thereby exempting said income from New York State

personal income tax wittr in the meaningi and intent of section

632 (d)  o f  the Tax Law.

I I I .  Whether  the income in  1965,  L966 and 1967 der ived

from the purchases by pet i t ioner ,  Morr is  Levy,  o f  songwr i ter rs

copyrights, was subject to the unincorporated business tax

within the meaning and intent of section 703 (d) of the Tax Law.

FINDINGS OF FACT

l. Petit ioner, Morris Levy, f i led a New York State non-

resident income tax return for the period May L^7, L965 through

December 3 l - ,  1965,  and a lso f i led a New York State res ident

income tax return for  the per iod, fanuary 1,  1965 through May 16,

L965 .  He  l i s ted  $29 ,475 .00  as  wages  repo r ted  on  h i s  Federa l

re tu rn  fo r  L965 ,  and  a t t r i bu ted  $10 ,982 .39  o f  t h i s  t o  h i s  pe r iod

of  res idence in  New York State.  Fur ther ,  he l is ted $L8,447.O9

in royal ty  income for  h is  Federa l  re turn,  and at t r ibuted $468.09
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of i t  to his period of residence j-n New York State. He did. not

f i le a New York State unincorporated business tax return for

1965 .

2.  Pet i t ioners,  Morr is  Levy and Jean Levy,  f i led a New

York State nonresident income tax return for the year 1966.

They l is ted $32,700.00 in  wages for  Morr is  Levy for  the i r  Federa l

return,  whi le  a l locat ing $30,548.68 of  th is  to  New York State by

deducting 15 workdays of 228 Lotal workdays as d.ays worked. out-

s ide  New York  S ta te .  They  a l so  l i s ted  $2L ,078 .75  i n  pens ions

and annui t ies,  royal t ies and rents ,  par tnerships and estates or

trusts for Federal purposes, and attr ibuted none of i t  to New

York State. They did not f i le a New York State unincorporated

business tax return for  L966.

3. Petit , ioners, Morris Levy and Jean Levy, f i led a New York

State nonresident income tax return for the year L967. l lhey

l is ted $39,700.00 as wages repor ted on the i r  Federa l  re turn,

whi le  at t r ibut ing $29,343.46 of  i t  to  Ne# York State by d.educt ing

60 workdays of 23O total workdays as days worked outside New York

S ta te .  They  a l so  l i s ted  $27 ,934 .06  i n  pens ions  and  annu i t i es ,

rents  and royalL iesr  par tnerships and estates or  t rusts  for  Fed-

eral purposes, and attr ibuted none of i t  to New York state. fhey
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did not f i le a New York State unincorporated. business tax return

for  the year  L967.

4.  On June 4,  L969,  the Income Tax Bureau . issued a State-

ment of Audit Changes against petit ioner, Morris Levy, imposing

add. i t ional  personal  income tax for  the years 1965 and 1966,  con-

s i s t i ng  o f  a  d .e f i c i ency  o f  $1 ,578 .10 ,  p lus  5297 .L2  i n  i n te res t

fo r  1965 ,  and  a  de f i c i ency  o f  $L ,72O.3L ,  p lus  a  pena l t y  o f

$86 .02  w i th  $220 .68  i n  i n te res t  f o r  Lhe  yea r  L966 .  The  impos i -

t ions were made upon the grounds that petit ioner had not

established that royalty income was properly excludable from

his nonres ident  re turns.  A lso,  income a l locat ion on the L966

return was disal lowed as unsubstantiated, and adjustments were

made per Federal audit.  Finally, a penalty was imposed pursuant

to sect ion 685 (a)  o f  the Tax Law for  la te f i l ing of  the 1966 New

York State income tax return.  Accord ingLy,  a  Not ice of  Def ic iency

was  i s sued  t o ta l l i ng  $3 ,9O2 .23 .

5. On June 4, 1969, the Income Tax Bureau issued a Statement

of Audit C?ranges against petit ioners, Morris Levy and Jean Levlzr

imposing addit ional personal income tax for the year L967, con-

s i s t i ng  o f  a  de f i c i ency  o f  $2 ,855 .07 ,  p l us  $L94 .94  i n  i n t e res t ,

upon the grounds that they had not established that their royalty
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income was properly excludable from their New York State non-

resident income tax return, and that their al location of income

was d isa l lowed as unsubstant ia ted.  Accord ingly ,  a  Not ice of

De f i c i ency  was  i ssued  to ta l l i ng  $3 ,050 .01 .

6.  On November 29,  L97I ,  the Income Tax Bureau issued a

Statement of Audit Changes against petit ioner, Morris Levy,

imposing unincorporated business tax for the years L965, L966

and  L967 ,  cons i s t i ng  o f  de f i c i enc ies  o f  $390 .31 ,  p l us  $133 .47

in  i n t e res t  and  $474 .52 ,  p l us  $133 .80  i n  i n t e res t  and  $7 I7 .36 ,

p lus $159.23 in  in terest ,  respect ive ly .  l rkre Statement  of  Audi t

Ctranges was based upon the grounds that royalty income was held

to be i -ncome f rom pet i t ionerrs  act iv i t ies as an independent

agent who buys copyrights to songs and promotes them for the

purposes of earning royalty income. Accordingly, a Notice of

De f i c i ency  was  i ssued  to ta l l i ng  $2 ,008 .69 .

7.  Pet i t ioner ,  Morr is  Levy,  was a res ident  o f  New York

State for  the per iod January 1,  L965 through May 15,  L965,  and

was a res ident  o f  New Jersey for  the rest  o f  the per iod in  issue.

B. Petit ioner, Morris Levlr was employed as an executive

of Roulette Records, fnc. of New York, New York, and various

other New York State corporations d.uring al l  the years in issue.
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9. Petit ioner, Morris Levyr offered no documentary or

other substantial evidence for the al location of his wage

income for ttre vears in issue.

10. Petit ioner, Morris Levy, purchased and promoted

wr i ters '  copyr ights  in  the musica l  f ie ld .  fhese were not

isolated or incid.ental transactions. The royalty income from

these purchases was substant ia l  in  each of  the years in  issue.

Further, there was no documentary or other substantial evidence

offered that any of these transactions took place while the

pet i t ioner  was not  a  res ident  o f  New York State.

11.  Pet i t ioner ,  Morr is  Levy,  d id  not  mainta in a regular

place of business outside of New York State during the years

i n  i s sue .

CONCLUSIONS OF IAW

A. That  pet i t ioner ,  Morr is  Levy 's  purchases of  songrvr i ter 's

copyrights constituted the carrying on of an unincorporated busi-

ness and the income from these purchases was not investment

income and was not produced by isolated or incidental transactions

within the meaning and intent of section 703 (d) of the Tax Law.

B.  That ,  s ince pet i t ioner ,  Morr is  Levy,  had no regular

place of business outside New York State during the years in

issue,  a l l  o f  the income at t r ibutable to  the act iv i t ies subjected
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to  un incorporated business tax in  Conclus ion of  Law "A" ,  supra,

was a l locable to  New York State dur ing the years 1965,  L966 and

L967 within the meaning and intent of section 7O7 (a) of t tre Tax

Law.

C.  That ,  s ince a l l  o f  the income f rom pet i t ioner ,  Morr is

Levy 's  purchases of  songwr i ter 's  copyr ights  was subject  to  New

York Stateunincorporated business tax in the years L965, L966

and 1967, therefore, said income was from New York State sources

and was includible in the personal income tax of petit ioners,

Morris Levy and Jean Levy, in said years in accordance with the

meaning and in tent  o f  sect ion 632 (b)  (1)  (B)  of  the Tax Law.

D.  That ,  s ince pet i t ioner ,  Morr is  Lev! ,  d id  not  substant ia te

c la imed days worked outs ide New York State in  L965,  1966 and L967,

therefore, al l  workdays were al locable to New York State in said

yea rs .

E. That the petit ions of

and the not ices of  def ic iencv

L97L  a re  sus ta ined .

DATED: Albany, New York
August  16,  L977

Morris Levy and Jean Levy are denied.

issued June 4, L969 and November 29,

/

{

TAX COMMTSSTON

COMMISSIONER


