
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet l t ion

o f

EUGEATE BROWN AND DAVID A. IOVflN
For a Redetermination of a Deficiency or
a Revis ion of  a Determinat lon or  a Refund
of Personal Income
Taxes under Art ic le(o) 22 of the
Tax Law for the Year(s):OFxnso*ed**k

L97O and 1971

State of  New York
County of Albany

Marsina Donnini

she is an employee of

age, and that on the

Notice of Decision

(rexsgeet**irDs<sf)

by enclosing a true copy thereof in a

as fol lows: I\4r. David A. Iown
111 East B0th. Street
New York, iltrY 10021

AFFIDAVIT OF MAILING

,he Depa*men,' 
":";::,:::: 

::,:":":.,"-::":";""::":,

29th day of July , L9 77, she served the within

by (eertified) mail upon David A. Iown

the petitloner tn the within proceeding,

securely sealed postpald rcrapper addreseed

and by deposlt ing same enclosed in a postpaid properly addressed wrapper in a

(posc off ice or off ic lal .  depository) under the exclustve care and custody of

the United States PostaL Servlce within the State of New York.

Thet. deponent further says that the said addressee is the Crrregcakaodrl

o6<Xke) petitloner herein and that the address set forrh on sald lmapper ls the

last known address of the espeoexfaOdnxodrfrx) petitloner.

Sworn

29t"}r.

to before me thls

July

rA-3 (2176)

, Lg 7'1



STATE OF NEW YORK
STATE TAX COMMISSION

In  the l " la t ter  of  the Pet i t ion

o f

EUGENE BROWN AND DAVID A. I,OWN

For a RedeEermination of a Deficiency or
a Revis ion of  a Determinat ion or  a Refund
of Personal Income
Taxes under Art icLe(p) 22 of the
Tax Law for the Year(s) qprReoiixddpr)

L97O and I97L

State of New York
County of Albany

Marsina Donnini

she is an empLoyee of

age, and that on the

Notice of Decision

the Deparrmenr',: ';::"::: 
":;".::., '."::":";:"::':,

2gghday of July , 19 77t she served the withln

by (certified) mail upon Eugene Brown

the petltioner ln the within proceeding,

securely seaLed postpald wrapPer addressed

AFFI.DAVIT OF MAILING

(t€Faxs.lseatse<!tr)

by encl-oslng a true copy thereof Ln a

as follows: Mr. Eugene Brown
L777 St.Wasatch Drive
Salt, Lake City, Utah g4lOB

and by deposlt ing same enclosed in a postpald properly addressed rrraPPer ln a

(post of f ice or off ic ial  depository) under the excluslve care and custody of

the United States PostaL Servlce within the State of New York.

Thar deponent further says that the sald addressee is the ($i$Ifiatteft$t(ttlC

xxd;F>gfts) petitioner herein and that the addresa set forth on sald lrrapper is the

Lasr known address of the (fcFx.ft'eq:Estrlrt6E5xD€ht) perltloner.

Sworn

29t}]

before

o f

me thls

JuIy

to

d a y

rA4 Ql76)

,  L977



STATE OF NEI^I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
ET'GENE BROhIN AI{D DAVTD A. IO?iIN

For a Redeterminat ion of a Def ic iency or
a Revlslon of a Determinatl.on or a Refund
of Personal Income

AFFIDAVIT OF UAILING

Taxes under Art ic le fs) 22 of the
Tax Law for the Year(s):e$<RECACTt{p)

l97O and L97L

State of New York
County of Albany

Ivlarsina Donnini , being duLy sworn, depoaeg and eays that

she is an employee of the Department of Taxatton and Finance, over 18 years of

age, and that on the 2gfi}.day of JuJ-y , L9 77, she served the wlthin

Notice of Decision by (certified) mail upon Benjarnin Rosenberg

(representat ive of)  the pett t loner ln the withln proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addreseed

as fol lows: Benjamin Rosenberg, Esq.
309 West 23rd, Street
New York, \[Y 1001]_

and by depoolt ing same enctosed ln a postpald properLy addressed wrapper in a

(post of f lce or off lc lal  depository) under the excluslve care and custody of

the United States Postal  Service withln the State of New York.

That rleponent further says that the sald addreasee is the (representative

of the) pet i t , ioner heretn and that the address set forth on said nrapPer ls the

last known address of the (representat ive of the) pet l . t toner.

Sworn to before me this

2gth rlay of July , 
'1977.

rA-3 (2176)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

iluly 29, L977

F&. hvLd S. Xtrwn
11l. Saet 80th Street
Nsp Yorkr Nf 10021

Deatr !lh. Iorn r

Please take notice of the DECISION
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion@) 690 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 nontha
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Petitioner's Representative

Taxing Bureauts Representative

Tut Bearlng Offl,eer
liuY B. Cob

(6/7 7)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

srATE rAx corurutsstoN
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

illrly 1S, t9??

lt$, filel#s filsrn
l??? S, rLr*tetb &',ru
8*rt !*e f,ltgt. StS S{t1CI6

|hr !firr &fnsr

Please take notice of the enGIStOil
of  the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion($ 69S of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { milLf
from the date of this notice.

lnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

z? ,t
-r/t ,/

(J/v.t/t'4-

nr hLry Ofttcrr

cc: Pet i t ionerts Representat ive

Taxing Bureauts Representat ive

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMTSSTON

In  the Mat ter  o f  the Pet i t ions

o f

EUGENE BRO}TN AIUD
DAVID A. LOWN

for  Redeterminat ion of  a  Def ic iency or
for Refund of Personal Income Tax under
Ar t ic le  22 of  the Tax Law for  the Years
L97O and  I 97L .

DECISION

Pet i t ioner ,  Eugene Brown,  res id ing at  L777 S.  Wasatch Dr ive,

Sal t  Lake Ci ty ,  Utah 841-08,  f i led a pet i t ion for  redetermina-

t ion of  a  def ic iency or  for  re fund of  personal  income taxes under

Ar t i c l e  22  o f  t he  Tax  Law fo r  t he  yea rs  1970  and  L97 I .  (F i l e  No .  10491) .

Pe t i t i one r ,  Dav id  A .  Lown ,  res id ing  a t  1 l -1  Eas t  B0 th  S t ree t ,

New york,  New York 10021,  a lso f i l -ed a pet i t ion for  redeterminat ion

of  a  def ic iency or  for  re fund of  personal  income taxes under

Ar t i c l e  22  o f  t he  Tax  Law fo r  t he  yea rs  L97O and  L97L .  (F i I e  No .10492)

A formal  hear ing was held before Edward Goodel l ,  Hear ing

Off icer ,  ? t  the of f ices of  the State Tax Commiss ion,  fwo Wor l -d  Trade

Center ,  New York,  New York on Decembet  L4,  L976 at  1 :15 P.M.

petit ioner, Eugene Brown, appeared by Benjamin Rosenberg, Esg.

Pet i t ioner ,  David A.  Lown d id not  appear  at  sa id hear ing-  The

Income Tax Bureau appeared by Peter  Crot ty ,  EsQ.e (James Scot t ,  EsQ.r

o f  counse l ) .
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ISSUE

Whether  pet i t ioners,  Eugene Brown and David A.  Lown,  are

jo in t ly  and severa l l -y  l iab l -e  as of f icers of  Programmed Personal

Serv ice Corp. ,  for  New York State wi thhold ing taxes.

FINDINGS OF FACT

1.  Programmed Personal  Serv ice Corp. r  wi th  of f ices at

660 Fi f th  Avenue,  New York,  New York,  hereaf ter  re ferred to  as

"The Corporat ion,  "  was engaged,  dur ing the years 1970 and 797I ,

in  the business of  prov id ing te lephoned horoscopes to  subscr ibers

fo r  sa id  se rv i ce .

2 .  (a )  Dur ing  the  yea rs  L97O and  L97 I ,  t he  pe t i t i one r ,

Eugene Brown,  was pres ident  o f  the Corporat ion.

(b )  Dur ing  the  yea rs  1970  and  L97 ! ,  t he  pe t i t i one r ,

David A.  Lown,  was chai rman of  the Board of  Di rectors and

secretary of  the Corporat ion.

(c)  Both sa id Eugene Brown and said David A.  Lown had

author i ty  to  s ign checks of  the Corporat ion.

3.  (a)  On March 25,  L974,  the Income Tax Bureau issued a

Statement  of  Def ic iency addressed to pet i t ioner ,  Eugene Brown,

pu rsuan t  t o  sec t i ons  685  (g )  and  685  (n )  o f  t he  Tax  Law,  by  reason

of  h is  fa i lure " to  co l lect ,  t ru thfu l ly  account  and pay over"
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wi thhold ing taxes for  the per iod of  Apr i l  L ,  L97O to December 3I ,

L97O and for  the per iod of  Apr i l -  L ,  L97L to i lu ly  31,  L97L amount-

i ng  i n  t he  agg rega te  to  $3 ,836 .50 ,  requ i red  to  be  w i thhe ld  by

the Corporat ion f rom wages paid by i t  dur ing sa id per iods.

(b)  In  accordance wi th  sa id Statement  of  oef ic iency,  a

No t i ce  o f  De f i c i ency  was  i ssued  on  March  25 ,  L974 ,  add ressed  to

the  pe t i t i one r ,  Eugene  Brown ,  i n  t he  sa id  sum o f  $3 ,836 .50 .

4.  Thereaf ter ,  the pet i t ioner ,  Eugene Brown,  t imely  f i led a

pe t i t i on  fo r  rede te rm ina t i on  o f  t axes  i n  t he  amoun t  o f  $3 ,836 .50 ,

a l leg ing that  the " to ta l  amount  of  tax paid for  each year  or

pe r iod "  a fo resa id  " i s  ze ro  ($0 .00 )  "  and  c la im ing  as  a  g round  fo r

redeterminat ion of  the sa id c l -a imed def ic iencv that  " there was

another off icer of the Corporation who was treasurer of the Corpo-

rat ion"  and that  " I  was not  the f inancia l  o f f icer  o f  the corpora-

t ion and was not  aware that  th is  tax had not  been paid. "

5.  On Septenber  24,  L975,  the aforesaid def ic iency was

reduced  by  the  Income Tax  Bureau  f rom $3 ,836 .5O to  $3 ,OB7 .BO by

reason of  a  f i rs t  and f ina l  d iv idend of  S74B.7O that  had been

received in  connect ion wi th  and as a resul t  o f  the bankruptcy pro-

ceeding of  the Corporat ion.

6 .  (a )  On  Oc tobe r  27 ,  1975 ,  t he  Income Tax  Bureau  i ssued  a

Statement  of  Def ic iency addressed to the pet i t ioner ,  David A.

Lownr pursuant  to  sect ions 685 (g)  and 685 (n)  o f  the Tax Law,  by
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reason of  h is  fa i lure " to  co l lect ,  t ru thfu l ly  account  for  and

pay over"  wi thhold ing taxes for  the per iod Apr i l -  1 ,  L97O to

December 3I ,  L97O and for  the per iod of  Apr i l  L ,  L97I  to  JuIy  31,

I97L  amoun t ing  i n  t he  agg rega te  to  93 ,087 .80 ,  requ i red  to  be

withheld by the Corporation from wages paid by i t  during said

pe r iods .

(b)  In  aeeordance wi th  sa id Statement  of  Def ic iency,  a

No t i ce  o f  De f i c i ency  was  i ssued  on  Oc tobe r  27 ,  L975 ,  add ressed  to

the  pe t i t i one r ,  Dav id  A .  Lown ,  i n  t he  sa id  sum o f  93 ,087 .80 .

7.  Thereaf ter ,  the pet i t ioner ,  David A.  Lown,  t imely

f i led a pet i t ion for  redeterminat ion of  taxes in  the amount  of

$3 ,087 .80 ,  a l l eg ing  tha t  t he  " to ta l  amoun t  o f  t ax  pa id  fo r  each

year  or  per iod is  unknown" and c la iming as the reasons for  re-

determinat ion,  among others,  that  he "had no responsib i l i ty  to

f i le  taxes or  re turns"  wi th  respect  to  the Corporat ion and that

" f isca l  author i ty  \^ ras lodged in  person of  pres ident  o f  Corporat ion,

Eugene Brown. "

B.  Dur ing the course of  a  tax conference held on May 10,

L976 between representat ives of  the Tax Depar tment ,  the pet i t ioner

Eugene Brown and the sa id pet i t ioner 's  representat ive i t  was not

denied by the sa id pet i t ioner  or  by h is  representat ive that  the
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sa id pet i t ioner  is  responsib le for  the payment , .o f  t t re  aforesaid

w i thho ld ing  taxes  fo r  t he  pe r iod  o f  Ap r i l  l , 7S lO  to  December  31 ,

L97O and  the  pe r iod  o f  Ap r i l  l ,  L97L  to  Ju l y  3+  197L ,  bu t  t he

\
posi t ion taken by the sa id pet i t ioner  and h is  r5)presentat ive at

{ -
sa id t ime was that  responsib i l i ty  thereF6-r  should be shared by the

sa id  pe t i t i one r  w i th  the  pe t i t i one r ,  Dav id  A .  Lown .

Sa id  pos i t i on  was  re i t e ra ted  by  the  sa id  pe t i t i one r ' s

representat ive at  the hear ing heJ-d here in on December L4,  1976.

9.  Dur ing the course of  a  tax conference held on May 1O, L976

between representat ives of  the Tax Depar tment  and the pet i t ioner ,

David A.  Lown,  i t  was not  denied by the sa id pet i t ioner  that  he is

responsib le for  the payment  of  the aforesaid wi thhold ing taxes

for  the per iod of  Apr i l  L ,  1970 to December 31,  I97O and the per iod

o f  Ap r i l  1 ,  L97L  to  Ju l y  31 ,  L97L ,  bu t  t he  pos i t i on  taken  by  the

said pet i t ioner  at  sa id t ime was that  responsib i l i ty  therefor

should be shared by the sa id pet i t ioner  wi th  the pet i t ioner ,

Eugene Brown,

10.  Pet i t ioners,  Eugene Brown and David A.  Lown,  dur ing the

aforesaid per iods f rom Apr i l  L ,  L97O to December 31,  l97O and f rom

Apr i l  l ,  L97l  to  , lu ly  3I ,  L97L,  were of f icers of  the Corporat ion

and as such of f icers,  each was under  the duty  to  co l lect ,  t ru th-

fuJ-l-y aecount for and pay over the withholding taxes required to

be wi thheld by the Corporat ion f rom wages paid by i t  dur ing sa id

pe r i ods .
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CONCLUSIONS OF LAW

A. That  pet i t ioners,  Eugene Brown and David A.  Lown,  dur-

i ng  the  a fo resa id  pe r iods  f rom Apr i l  1 ,  L97O to  December  31 ,  L97O

and  f rom Apr i l  1 ,  1971  to  Ju l y  31 ,  L97 I  were  "pe rsons "  as  de f i ned

by sect ion 685(n)  of  the Tax Law and as such "persons"  were each

under  the duty  as prov ided in  sect ion 685 (g)  o f  the Tax Law to

col lect ,  t ru thfu l ly  account  for  and pay over  the wi thhold ing taxes

reguired to be withhetd by the Corporation from wages paid by i t

du r i ng  sa id  pe r iods .

B.  That  pet i t ioners,  Eugene Brown and David A.  Lown,  are

jo in t ly  and severa l ly  l iab le for  the def ic iency imposed against

them pursuant  to  the Not ice of  Def ic iency addressed to pet i t ioner ,

Eugene Brown, dated March 25, 1974 as amended on September 24'

1 "975  and  the  No t i ce  o f  De f i c i ency  add ressed  to  the  pe t i t i one r ,

David A.  Lown,  dated actober  27,  L975.

C.  That  the pet i t ion of  Eugene Brown and the pet i t ion of  David

A.  Lown are both denied and the sa id Not ice of  Def ic iency dated

March 25,  L974 as amended on September 24,  L975 and the sa id

No t i ce  o f  De f i c i ency  da ted  Oc tobe r  25 ,  1975  a re  each  sus ta ined .

DATED: Albany, New York
Ju l y  29 ,  L977

STATE TAX COMMISS

COMMT IONER

COMMISSIONE

.1


