
STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

RICI]ARD MAGER

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Revision of a Determinat ion or a Refund
of Personal Income
Taxes under  Ar t i c le ( r )  22 of the
Tax Law for the Year(s) qe<*cfiAleft(*)
1 9 7 1  a n d  L 9 7 2 .

State of New York
County of Albany

Bruce Batchelor , being duly sworn, deposes and says that

Itre is an empl-oyee of the Department of Taxation and Flnance, over 18 years of

age, and that on the l$thday of January ,  L9 77, Ihe served the withln

Notice of Decision by (cert i f ied) mai l  upon Richard Mager

*rcB***eOsl:ki{gg<"f)< the petitioner in the withln proceeding'

by enclosing a true copy thereof in a secureLy sealed postpald wrapper addressed

as fol tows: Mr. Richard Mager
5 Hiawatha Lane
Smithtown, New York IL7B7

and by deposit ing same enclosed in a postpaid properly addressed $trapper ln a

(post ot f ice or off ic ial  depository) under the excLuslve care and custody of

the United States Postal  Servlce within the Stat,e of New York.

That deponent further says that the said addressee is the (x3mesEEbe&at

68>SSIi) petitioner herein and that the address set forth on sald wrapper ls the

last known address of the (negreosfxbdrrxo&:tftx) petltioner.

Sworn to before me this

l8th day of January ,  L977.

AFFIDAVIT OF MAILING

rA-3  (2176)



STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

dranurry 18, L977

AOORESS YOUR REPLY  TO

T E L E P H O N E :  ( 5 1 8 ) 457-1?23

STATE TAX COMMISSION

Enc.

r
tlf. Rtshard llagcr
5 tllawatha Lanc
Snltlrtflr, Nff York t,1?87

Datr !rut. Uagcls

Pl-ease take notice of the DECISIOH
of the State Tax Commission enclosed heremri th.

Pl"ease take further notice that pursuant to
Section(l) 690 of the Tax Law, anY
proceeding in court to revieat an adverse deci-
sion must be comrnenced within 4 rcfftlff
f rom the date of this not ice.

Inquiries concerning the computation of tax
due or refund altowed in accordance with this
decision or concerning any other matter relat ive
hereto rnay be addressed to the undersigned.' they
will be. referred to the proper party for reply.

Very tnrly yours'
*-- ,?'  ,  t '  

' .  
) .1>

-.1"6"- ' '"  ,  !  
:J-\&

-frank 
C[ Pucel,a

Sr{trrvkor of 8na11

cc: s.orffiuroHfrsoosih.l|nt ffcrrlnErt

Taxing Bureaur s Representat ive:

rA-L.r2 (r/7 6)



STATE OF NEW YORK.

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

RICHARD MAGER

for Redetermination of a Deficiency or
for Refund of Personal Income Taxe-s under
22 of  the Tax Law for  the Years 1971 and

DECISION

Art ic le
L972 .

Pet i t ioner ,  Richard Mager ,  res id ing at  5  Hiawatha Lane,

Smithtown,  New York,  LL7B7,  has f i led a pet i t ion for  redeterminat ion

of a deficiency or for refund of personal income tax under Art icle 22

of  the Tax Law for  the years L97L and L972 (F i1e No.  LL-2240224) .

A smal l  c la ims hear ing was held before Joseph A.  Mi lack,  Sma1l

C la ims  Hear ing  O f f i ce r ,  oD  Augus t  27 ,  L976 ,  3 t  L0 :45  A .M. ,  4 t  t he

of f ices of  the State Tax Conrn iss ion,  T\oo Wor ld Trade Center ,  New York,

New York. The petit ioner, Richard Mager, appeared pro se. The Income

Tax  Bureau  appeared  by  Pe te r  C ro t t y ,  Esg . ,  ( r : : vs in  Levy ,  Esg . ,  o f  counse l ) .

ISSI]E

Wtrether  pet i t ioner ,

State wichhold ing taxes

the  yea rs  L97L  and  L972?

Richard Mager,

due from Vending

j-s l iable for unpaid New York

Ma in tenance  Co . ,  I nc .  f o r

FINDINGS OF FACT

1.  The Vending Maintenance Co. ,  Inc. ,  fa i led to  pay over  to

the Income Tax Bureau New York State personal income taxes withheld

from its employees during the years 1971 and L972 in the sum of

$657 .20  and  $585 .70 ,  respec t i ve l y .  The  co rpo ra t i on  i s  p resen t l y

insolvent .
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2.  On Octob 
" t  

, r ,  Lg74,  the Income Tax Bureau issued a Not ice

of  Def ic iency againsL pet i t ioner ,  Richard Mager ,  imposing a penal ty

equal to the amount of New York State withholding taxes due from

Vending Maintenance Co. ,  Inc. ,  for  the years L97L and L972 upon the

grounds that he was a person required to col lect, truthful ly accounL

for and pay over said taxes and that he wil l ful ly fai led to do so.

3.  Pet i t ioner ,  Richard Mager ,  was v ice-pres ident  and t reasurer

of  Vending Maintenance Co. ,  Inc. ,  unt i l  February 25,  L975,  4t  which

time he resigned as an off icer and assumed the status of an employee.

Pr ior  to  h is  res ignat ion as an of f icer ,  he was pr ivy to  the f inancia l

condi t ion of  Vending Maintenance Co. ,  Inc. ;  a l though he d id not  take

an active role in f inancial matters. Subsequent to his resignation

as an off icer, he no longer was advised of the f inancial condit ion

of  the corporat ion.

4.  Pet i t ioner ,  Richard Mager ,  was author ized to  s ign checks

and lega1 documents of  the Vending Maintenance Co. ,  Inc.

5.  Pet i t ioner ,  Richard Mager ,  was assessed by the In ternal

Revenue Service for the period Apri l  1, L972 through September 30,

L972,  4s a person l iab le for  the co l lect ion and paying over  of

Federa l  income Laxes wi thheld by the Vending Maintenance Co. ,  Inc. ,

from its employees. The Internal Revenue Service cancelled the

assessment  in  l ight  o f  h is  res ignat ion as an of f icer  o f  sa id corporat ion

on February 25,  1972.

6. Petit ioner, Richard Ylager, contends that he was mereLy a

t i tu lar  of f icer of  Vending Maintenance Co.,  Inc. ,  and his sole dut ies

were that of repairing and maintaining vending machines.
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CONCLUSIONS OF LAW

A. That  pet i t ioner ,  Richard Mager ,  was a person requi red to

collect, truthful ly account for an pay over New York State withholding

taxes due f rom Vending MainEenance Co. ,  Inc. ,  for  the per iod January 1,

L97I through February 25, L972, in accordance with the meaning and

intent  o f  sect ions 674 and 685(n)  of  the Tax Law.  He was not  such a

person af ter  February 25,  L972,  s ince he was no longer  an of f icer  o f

sa id corporat ion and ceased to be involved in  corporate f inancia l

ma t te rs .

B.  That  pet i t ioner ,  Richard Mager ,  d id  not  susta in the burden

of  proof  necessary to  establ ish that  he d id not  wi l l fu l ly  fa i l  or

cause the Vending Maintenance Co. ,  Inc. ,  to  wi l1 fu l ly  fa i l  to  co l lect ,

truthful ly account for and pay over to New York State withholding

taxes due f rom said corporat ion for  the per iods January 1,  L97L

through February 25,  L972.

C .  Tha t  t he  No t i ce  o f  De f i c i ency  i ssued  on  Oc tobe r  28 ,  L974 ,

shal1 be recomputed to  ref lecE the aforesaid conclus ions.

DATED: Albany, New York
J a n u a r y  1 8 ,  L 9 7 7

STATE TAX COMMISSION

OMMISSIONER


