
STATE OF NEW YORK

STATE TAX COMMISSION

In the lulatter of the Petition

o f

EINER NIELSEN

for Redetermination of a Deficiency or for
Refr:nd of Personal Income Tax under Article
22 of the Tax Law for the Years 1965 Ehrough
L965.

DECISION

Einer Nielsen, r€siding at 42L5 Harding Road, Nashvil le,

Tennessee 372A5, f i led a pet i t ion for  redeterminat ion of  a

deficiency or for refund of personal income tax r-rnder Article

22 of  the Tax Law for the years L965 through L966. (Fi le No. 11035).

A formal hear ing was held on Apr i l  28,  L976, 8t  the of f ices

of the State Tax Comnission, l\vo WorLd Trade Center, New York,

New York,  before Nigel  G. Wright,  Hear ing Off icer.  The pet i t ioner

appeared by EvereEt,  Johnson & Breckenr idge, (Eugene Chester,  Esq.

and Peter K. Lathrop, Esq. of  counsel) .  The Income Tax Bureau

appeared by  Peter  Cro t ty ,  Esg.  (So lomon S ies ,  Esq.  o f  counse l ) .

ISSI'ES

I. lr lhether the method of allocating income and expenses

attributable to New York State, including the method of allocat-

ing primary or underrnrrit ing profits by petit ioner, Einer Nielsen's

partnership, J. C. Bradford & Co. , an r.mdeno'riter and dealer in
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securit ies lras proper, when as part of a public offering, the

aforementioned partnership, 8s a member of an undernrriting

syndicate rnanaged by a New York-based r:ndernrriter, enters into

an r:ndenoriting conrnitment for the purchase of securities of an

issuing co{lporation.

II. Wtrat is the resultant effect of such allocations on

pet i t ioner,  Einer Nielsen's personal  income tax l iabi l i ty?

FINDINGS OF FACT

1. Pet i t ioner,  Einer Nielsen, f i led New York State non-

resident income tax returns for the years 1965 through L966.

2.  On October L2, L972, the Income Tax Bureau issued a

Not ice of  Def ic iency against  pet i t ioner,  Einer Nielsen, for  the

years L965 through L966. Said Not ice of  Def ic iency was base

on Einer Nielsen's share,  4s a partner,  of  partnership income from

primary or rrndenrrit ing profits and stock brokerage comdssion and

trading income earned by J. C. Bradford & Co., during the years in

issue.  S ince  the  d ispos i t ion  o f  the  pe t i t ion  o f  E iner  N ie lsen is

contingent on the Sales Tax Comrrission's determination in the

Pet i t ion  o f  J .  C .  Brad ford  & Co. the "Findings of Fact" in said

decis ion are hereby adopted.

3. It was stipulated at the hearing in the Matter of

J .  C .  Brad ford  LCo. ,  tha t  the  aud i to r ' s  Schedu le  C -  "D is t r ibu t ion

to Partners" correctly reflects the total Federal income each partner

of J. C. Bradford & Co. earned and./or received from siad partnership

during the years L964 through L970. It was further stipulated that
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the aforementioned amor-rnt of income of each partner which is

allocable to New York State shall be equal to the amount determined

by multiplying the amount of such income by the percentage of

income all.ocable to New York as is ultimately determined in the

proceedings relat ing to J.  C. Bradford & Co. 's unincorporated

business tax.

CONCLUSIONS OF LAW

A. That the "Conclusions of Law" stated in Lhe SEate Tax

Corrnnission decis ion in the Pet i t ion of  J.  C. Bradford & Co.,

a copy of  which is at tached hereto,  are hereby adopted.

B. Ttrat  the pet i t ioner is l iable ' for  personal  income tax

due on Einer Nielsen's proport ionate share of  the partnership,

J.  C. Bradford & Co. 's pr imary or underwri t ing and brokerage

comission and trading profits allocated to New York State for

the years in issue, in the State Tax Cornmission decision in the

Pet i t ion  o f  J .  C .  Brad ford  & Co. ,  except  as  s ta ted  there in .

C. That the pet i t ion of  Einer Nielsen is granted to the

extent indicated in Conclusion "A" of  the Pet i t ion of  J.  C.

Bradford & Co.,  and is in al l  other respects denied.

DATED: Albany, New York
February 1, L977

I  r  l z -
!t\i;n lL*-,-- -

STATE TAX COMMISSION



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Ma t te r  o f  t he

o f

J.  C.  BRADFORD &

fo r  Rede te rm ina t i on  o f  a
Refund of  Uni -ncorporated
Ar t i c l e  23  o f  t he  Tax  Law
th rough  I 970 .

Pet l t l on

hn
)

De f i c l ency  o r  f o r
Bus lness  Tax  under

for  the Years l -964

DECIS ION

J .  C .  B rad fo rd  &  C .o . ,  170  Fou r th  Avenue  No r th ,  Nashv l11e ,

Tonnaqqao  
"7219 ,  f i l ed  a  pe t i t i on  unde r  A r t i c l e  23  o f  t he  TaxJ I

Law fo r  rede te rm ina t i on  o f  a  de f i c i ency  o r  f o r  re fund  o f

un inco rpo ra ted  bus iness  tax  under  A r t l c l e  23  o f  t he  Tax  Law fo r

t he  yea rs  1964  t h rough  I 97A .

A  hea r i ng  was  he ld  on  Ap r i l  28 r  1976 ,  d t  ) : 15  A .M .  a t  t he

o f f i - ces  o f  t he  S ta te  Tax  Commiss ion ,  Two  Wor ld  T rade  Cen te r ,

New Yo rk ,  New Yo rk ,  be fo re  N ige l  G .  Wr igh t ,  Hea r l ng  O f f l ce r .

T h n  n a { - i  j - i  n n ar r r s  ysv -Lu ru r r c r  appea red  by  Eve re t t ,  Johnson  &  B recken r l dge ,  EsqS . ,

(Eugene  Ches te r ,  Esq . .  and  Pe te r  K .  La th rop ,  Esq .  o f  counse l ) .

The  fncome Tax  Burea .u  appeared  by  Pe te r  C ro t t y ,  Esq . ,  (So lomon

S ies ,  Esq .  o f  counse :1 )  .

ISSUES

1.  Whe the r  t he r  pe t i t i one r ,  &o  underwr i t e r  and  dea le r  i n

q o n r r r r i . { -  i a c  r !r v r vu ,  * s€d  t he r  p rope r  me thcd  o f  a l l oca t i ng  p r l na ry  o r

unde rwr i - t i ng  p ro f l t s i ,  when  as  pa r t  o f  a  pub l l c  o f f e r i ng ,  Fe t l t l one r ,

as a member of  an ur tderwr i . t ing syndicate managed by a New York-based

r rn r l an r ' r r i f  a r  en te rs  i n to  an  underwr i t i ng  comml tmen t  f o r  t hev r r  +  v g r  ,
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purchase of  secur i t ies of  an issuing corporat ion.

a. The rncome Tax Bureau asserts that such primary and

undensrit ing profit is allocable to New york state in those

instances where the undertsrit ing activity occurred in this State

and is to be distinguished from the secondary profit which is

measured by the amount of profit made by an independent dealer

on shares sold to the public and which are allocated to the branch

off ice f rom which the seeur i t ies were sold.

b.  Pet i t ioner asserts that  the total  prof i t  f rom both the

undermriting and sale of the securit ies (the primary and second-

ary prof i ts)  a l ternat ively should be al locared to rhe of f ice

where the shares were sold, or that the underr^rrit ing or primary

prof i t  should be al located to Nashvi l le,  Tennessee where i ts pr in-

c ipa l  o f f i ce  i s  locared.

rr .  wlrether the pet i t ioner proper ly al located income by

using the three factor for:urula as provided in subsection (c)

section 707 of the Tax Law or whether the rncome Tax Bureau

proper ly al located pet i t ioner 's income by using the direct  method

of  account ing  by  pe t i t ioner 's  books ,  8s  p rov ided in  subsec t ion  (b )

of  sect ion 707 of  the ' Iax Law.

I I I .  Idhether the percentage al locat ion of  stock brokerage

conmission income as p:rovided for in the Income Tax Regulations

was proper.

IV. I, ' l trether the allocation of direct and indirecE expenses

tJ'IaS pfOPef .



3-

FTNDTNGS OF FACT

1 .  The  pe t l t i one r ,  J .  C .  B rad fo rd .  &  Co . ,  f i l ed

par tnershlp and unineorporated buslness lncome tax returns

fon  the  yea rs  1964  t ; h rough  1920 .  The  pe t l t i one r  execu ted

consen ts  ex tend ing  t ; he  t lme  w l th ln  wh lch  to  l ssue  assessmen ts

to  Oc tobe r  31 ,  1972 .  on  oc tobe r  12 ,  rgT2 ,  t he  rncome Tax

Bureau issued a s tat ;ement  of  Audi t  changes against  the

pa r tne rsh ip  1n  t he  € lmoun t  o f  $1g8 r4BO.0O p lus  l n te res t  1n

the  amoun t  o f  $38 ,98 i6 .42  f o r  a  t o ta l  o f  $ZZT  1166 .4Z ,  and

acco rd ing l y  i ssued  a .  No t l ce  o f  De f i c l ency  thene fo r .

2 .  J .  c .  B rad . f ' o rd  &  co .  i s  a  l l r n i t ed  pa r tne rsh lp

cons i s t i ng  o f  15  gen .e ra l  pa r tne rs  and  one  l lm l ted  pa r tne r

w i th  1 t s  p r i nc ipa l  c f f l ce  l oca ted  i n  Nashv111e ,  Tennessee  and

b ranch  o f f i ces  l oca ted  l n  Memph i s ,  Knoxv i l l e ,  K ingspo r t ,

Johnson  c i t y ,  Jackson ,  c la rksv11 le  and  cha t tanoga ,  a l l  1n

Tennessee ;  spa r tanburg  and  Greenv l l l e  i n  sou th  ca ro l i na ;

c leveland and co lumbus in  ohio;  B i rmlngham, Alabama;  For t

Laude rdaLe  and  Jacksonv l r - l e ,  F l o r l da  (no tn  c l osed  i n  r g6g ) ;

3  b ranch  o f f i ces  l oca ted  i n  A t l an ta  and  one  l n  Da l ton ,  a l_ l

i n  Geo rg la ;  Bos ton ,  Massaehuse t t s l  Co lumbus ,  Gu l f po r t ,

Jackson  and  Mer l d i an ,  a l l  i n  M l ss . ;  G reensbo ro ,  No r th

ca ro r ina  and  New yo rk  c l t y ,  New yo rk .  The  pe t i t i one r  was

engaged  in  bus iness  as  a  b roke r  and  dea le r  o f  secu r l t i es .
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3 .  The  pe t i t l cne r  du r ing  the  yea rs  i n  l ssue  was  and

st i11 1s a member of '  the New York Stock Exchange,  the Amer lcan

Stock Exchange and c, ther  secur l ty  and commodi ty  exchanges.

One  o f  t he  pe t l t i one r r r s  genena l  pa r tne rs  spends  a l l  o f  h l s

t lme  execu t l ng  the  f ' l rm ts  New York  S tock  Exchange  o rde rs .

The pet l t j -oner  does not  have a f loor  par tner  on the Amer lcan

Exchange but  re ta lns l  another  f i rm to execute i ts  orders on that

exchange .

4 .  The  pe t i t l one r t s  bus lness  i nc l udes  t he  pu rchase

and  sa le ,  &s  agen t  l ' o r  l t s  eus tomers . ,  o f  secu r i_ t l es  l i s ted  on

the var ious exchangers inc lud ing the New York Stock Exchange

and  the  Amer iean  s tock  Exchange .  rn  add l t l on ,  t he  pe t l t l one r

ac ts  as  agen t  c r  p r j -nc lpa l  i n  connec t i on  w i th  the  pu rchase

and  sa le  by  i t s  cus t ;omers  o f  I t ove r - the -coun te r t r  o r  un l i s ted

secu r i t i es ,  mu tua l  l l unds ,  mun ic ipa i  bonds ,  i nd .us t r i a l -

revenue bonds and commodl t i_es.

5 .  Du r l ng  t he  yea rs  i n  i s sue  J .  C .  B rad fo rd  &  Co .

pa r t i c i pa ted  and  s t :111  pa r t i - c i . pa tes  l n  pub l i e  underwr i t i ngs

o f  co rpo ra te  s tocks  and  bonds ,  mun lc lpa l  bond .s  and  i ndus t r i a l

revenue  bonds .  The  pa r tne rsh ip  a l so  o r i g ina tes  and  manages

i t s  own  underwr i t i ngs  and  synd ica tes  the  i ssues to  o the r

underwr i t e rs  and  se .L l i ng  g roup  pa r t i e lpan ts .
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6.  Many corporate underwr i t ings a?e managed by an

underwr l t e r  o r  underwr l t e rs  l oca ted  1n  New York  C i t y .  To

keep  ab reas t  o f  devc l l opmen ts  w l th  respec t  t o  underwr l t i ng ,

one  o f  t he  pe t l t i one r rs  pa r tne rs  l s  a t tached  to  the  New York

o f f i ce .  H ls  du t l es  a re  to  a t tend  p r l ce  mee t lngs ,  t o  s lgn

underwr l t i ng  ag reemen ts  and  to  keep  the  f l rm ts  p r i nc lpa l

of f ice ln formed of  : rny developments re la ted to  the underwr i t lng.

T .  The  pe t l t l one r  a l so  pa r t l c i pa ted  l n  underwr i t i ngs

ou ts lde  the  s ta te  o t l  New York .  I n  t hose  l ns tances  where  the

pe t i t i one r  was  the  nanag ing  underwr i t e r ,  t he  synd lca t i on

woul-d be handled by the Nashv1l le  of f lce and the New York

b ranch  o f f i ce  was  n r> t  i nvo l ved .

B .  Du r i ng  t he  yea rs  1n  i s sue ,  t he  pe t i t i one r  was  a

member of  underwr l t :Lng syndlcates where the manager  was located

w i th ln  the  s ta te  o f  New York .  The  underwr i t i ng  ag reemen ts

en te red  i n to  by  such  members  o f  t he  synd ica te  a re  re ta ined

by  the  underwr l t i ng  managers .  The  se t t l emen t  and  d l s t r l bu t l on

o f  p ro f i t s  a r i s i ng  f rom the  d i s t r i bu t l on  o f  seeu r i t i es  i s

usua l l y  made  in  the  manager t s  o f f i ce  bu t  may  be  made  in  ano the r

p lace  de te rm ined  by  such  manag lng  underwr l t e rs .  Such

underwr i t i ng  ag reemen ts  were  app roved  by  the  p r l nc ipa l  o f f l ce

and  s igned  by  a  pa r ' -ne r  ass igned  to  the  New York  b ranch  o f f l ce

fo r  t ha t  pu rpose ,  o :n  some o the r  pa r tne r  i n  t he  p r i nc lpa l

o f f i ce ,  and  then  re 'bu rned  to  the  manag ing  underwr i t e r  o r

underwr i ters  in  New York



- 6

9.  The underwr l t lng agreements were entered in to

fo r  t he  pu rpose  o f  : l ac i l i t a t i ng  the  sa le  to  the  pub l1c  o f

secu r l t i es  l ssued  b ;p  an  l ssu lng  co rpo ra t l on .  These

agreemen ts  were  sub ; i ec t  t o  t he  regu la t i ons  o f  t he  Secu r l t l es

and Exchange Commiss lon.  The d i f ference 1n pr lce between

tha t  a l  wh ich  the  sha res  a re  l ssued ,  t ha t  a t  wh ieh  they  a re

purchased f rom the : issu i .ng corporat i .ons and the pr lce at

wh ich  they  a re  to  b r :  o f f e red  to  the  pubL lc  1s  ea l l ed  the

sp read .  A  ce r ta ln  po r t i on  o f  t he  sp read  l s  t o  be  re tu rned

to the managing undr : rwr i . ter  or  underwr i ters  as the l r  underwr i t ing

fee .  Ano the r  po r t l r rn  i s  re ta lned  by  the  underwr l t e r  as

h i s  underwr i t i ng  p ro f i t s ,  as  compensa t ion  fo r  be ing  pa r t  o f  t he

underwr i t i ng  synd ic re te .  The  ba lance  o f  t he  sp read ,  name ly

the  secondary  p ro f l bs ,  a re  : : e ta ined  by  the  se l l e rs  o f  t he

s toek  t o  t he  pub l i e ,  whe the r  t hey  a re  so ld  t o  t he  pub l i c

by  the  underwr i - t e rs  th rough  the i r  b ranch  o f f i ces  o r  a

sel l ing group of  whlch the underwr i ter  may or  may not  be a

par t ,  or  by any dealers inv i ted by the managlng underwr i ter

who have so ld the shares of  s tock.  The underwr j - t ing

agreement  prov ldes for  a  commitment  by each underwr l ter

t o  pu rchase  a  ce r t a i n  amoun t  o f  t he  i s sued  secu r i t i e s .

The underwr i t ing agreement  may prov ide that  a  cer ta ln  por t ion

o f  t he  secu r i t i es  to  wh ich  the  underwr i t l ng  member  has  comml t ted

h i -mse l f  may  be  rese rved  by  the  managemen t  to  be  so ld  to  members

o f  a  se l l i ng  g roup  who  a re  no t  pa r t l es  to  the  underwr i - t l ng

ag reemen t  and  wou ld  be  en t l t l ed  on l y  to  the l r  f f dea le r t s

concess ion f r ,  t he  seconda ry  p ro f i t s .
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These members may bel  lnv l ted by the underwr l t ing manager

o r  t hey  may  reques t  t he  manager  to  be  a l l owed  to  pa r t l c l pa te .

Each dealer  who has been inv i ted or  has requested.  an

lnv l ta t lon f r ,qn a menrber  . i r  such a group may enter  ln to a

lega1  eommi tmen t  t o  pu rchase  l ssued  sha res .  rn  ce r ta ln

ins tances ,  t he  underwr l t e r  may  reques t  t o  become a  member

of  the se l l ing group whenever  a member und.erwr i ter  f lnds

i t se l - f  j - n  a  pos l t i on  to  be  ab le  to  se I I  more  than  the

shares  a l l o t t ed  to  i . t .  r n  t ha t  even t ,  w i th  respec t  t o

the  sha res  so ld  on l y '  as  a  member  o f  t he  se l l i ng  g roup ,  on l y

the  dea le r r s  eoncess r lon  i s  a l l owed .  The  ad .van tage  o f  be lng  an

underwr i ter  ra ther  than a member of  the seI I lng group l ies ln

the  fac t  t ha t  t he  u r : rde rwr i t e r ,  by  se l l i ng  d i rec t l y  t o  t he

pub l i c ,  w i l l  be  ab le  to  rece i ve  no t  on l y  t he  second .a ry  p ro f l t s

wh ich  a re  made  by  a  dea le r  bu t  t he  underwr i t i ng  p ro f i t s  as  we I1 .

10 '  The  pe t l t l one r  ma ln ta ined  l t s  books  and  reco rds  a t  1 t s
p r lnc ipa l  o f f i ce  i n  Nashv111e ,  Tennessee .  The  pa r tne rsh lp , s

income p roduc ing  depar tmen ts  i nc lude  the  p r j -nc ipa l  o f f i ce  sa1es ,

B ranch  o f f l - ce  sa1es ,  rns t l t u t i ona l ,  t he  T rad . i ng  Depar tmen ts . ,  t he

corporate underwr i t ing Depar tment  and the Munic ipa l  Depar tment .

Trading Depar tments are mainta ined in  Nashvi l le  and lv lemphis,

Tennessee  and  A t l an ta ,  Georg la .  un t11  1968  the re  was  a  T rad lng

Depar tment  mainta ined at  the New york c i ty  branch of f ice.  The

Admin i - s t ra t i on  and  se rv i ce  Depar tmen ts ,  roca ted  i n  t l r e  p r i nc ipa l

o f f l ce ,  i nc lude  the  Aecoun t ing  Depar tmen t ,  t he  comp l iance

Depar tment ,  the Research Depar tment  and the operat ions Depar tment .
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The Operat ions Department 1s made up of  the fo l lowlng

depar tments :  Personne l  and Of f l ce  Serv lces  Depar tment ,

Internal  Audi tor  Div ldend Department,  Margln Department,

Broker , /Dea ler t  s  Cash ier t  s  Depar tment ,  fns t l tu t lona l

Department,  System and Communi-cat lons Department and

New York Operat lons Department.  The Systems and Communlcat lons

Depar tment ,  loca ted  ln  the  pr inc lpa l  o f f l ce  inc ludes  the  Ma11

and Dupl lcat i -on Department,  the Wlre and Order Department,  the

Purchase and Sa le  Depar tment  and the  Data  Process lng  Depar tment .

The Wl re  and Order  Depar tment  1s  connected  by  te le type to

each o f  the  f l rmfs  b ranch o f f i ces  and to  the  f loors  o f  the

New York  and Amer lcan Stock  Exchanges.

11 .  The New York  Opera t lons  Depar tment  loca ted  in  the

New York  C i ty  b ranch o f f i ce  i s  respons lb le  fo r  ver i f y ing  the

par tnersh lp ts  t ransac t ions  on  the  New York  and Amer ican Stock

Exchanges.  In  add i t ion ,  1 t  ma in ta ins  records  o f  f loor

brokerage commiss ic ,ns  due to  o r  f rom o ther  b rokers ,  and

rece ives  and de l i ve , rs  secur l t i -es  due to  o r  f rom o ther  b rokers .

L2 .  The  pe t i t l oner ts  b ranch  o f f l ce  in  New York  C l t y

ls  under  the  managerment  o f  a  res ident  par tner .  I t s  reg ls te red

representa t ives  buy '  and se l l -  secur i t les  fo r  cus tomers  o f  the

f i rm.  The New Yor l :  o f f i ce  as  we l l  as  the  o ther  b ranch o f f l ces

main ta in  a  "b lo t te r r f  record  o f  the  t ransac t ions  w l th in  tha t

par t i cuLar  b ranch o f f i ce .  Repor ts  o f  the  execut ion  are

slmultaneously sent;  to Nashvi l l -e through the Wlre and Order

T' )onqr r1-man i  I t  wo l r ld  then be  en tered  in to  the  eomputers  main ta lned

i  n  ( l h i  o q  c r n  T l l i n o l _ s  .  O r d e r s  t o  b u y  a n d  s e 1 l  o v e r - t h e - c o u n t e r

s e c u r i t i e s  o r i g i n a t . i n g  i n  t h e  N e w  Y o r k  o f f i c e  w o u l d  b e  c r e d i t e d

t o  t h a t  o f f i c e .
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13. The pet i t : loner reported r lo New York i -ncome from el ther

the  underwr i - t ing  o f  secur i t les  o r  the  d ls t r ibu t ton  o f  underwr l t ten

secur i t les .  The pe 'b l t loner  a l loca ted  i t s  lncome on the  bas ls

o f  the  th ree  fac to r  fo rmula  as  prov ided fo r  1n  sec t lon  707

subsec t i -on  (c )  o f  the  Tax  Law.  The  pe t i t i oner  a lso  a l loca ted

the salary of  the f loor partner on Lhe New York Stock Exchange

to  the  pr inc i -pa1 o f f i ce  in  Nashv t l le ,  Tennessee.

14 .  The pe t i t ioner  es t imated  tha t  the  pr i -mary  underwr i t lng

pro f i t s  a t t r ibu tab le  to  New York  sources  (where  the  manag ing

underwr l te r  was  loca ted  1n  New York  and D ls t r ibu t lon  o f

underwr i t ten  secur lb ies  takes  p lace ' ln  New York )  represen ted

27f "  o f  i t s  corpora te  t rad lng  i -ncome.  Such a  percentage was

based on  the  f lgures  o f  the  pe t i t lo re r  by  d iv ld ing  gross

corpora te  income by  the  pr imary  p ro f i t  less  the  pr imary

pro f i t  a l ready  inc luded in  New York  sa1es .  The aud i to r

accepted  such es t lmates  in  comput ing  pr imary  underwr i t ing

pro f i t  a t t r ibu tab l -e  to  New York  sources .  ,  The pr imary

pro f i t  on  underwr i t ings  where  the  manager  was loeated  ou ts ide

New York  was no t  cons idered income a t t r ibu tab le  to  New York

sourceb .

15 .  The  pe t i t i oner  d id  no t  a l loca te  to  New York  sourees

the  over - the-counter  t rades  consummated or  executed  in  New York .

r t  es t imated  such  t rades  to  be  20% o f  i t s  to ta l  commiss lons

f rom un l i -s ted  secur i - t les .  The aud i to r  e r roneous ly  a l loea ted .

L00% o f  such  commiss lons  ins tead  o f  50% thereo f ,  op  LO% o f

the  to ta l  commlss lon  o f  over - the -eoun te r  t rades .
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16 .  Assessmen ts  o f  add l t i ona l  i ncome fo r  t he  yea rs  1n  l ssue

inc luded  l ncome o r ig ; l na . t i ng  i n  t he  pe t l t i one r rs  New York  o f f l ce

under  the head. lngs "Trading-Other ' r .  For  the yea"  1966 the

audi tor  er roneously  inc luded under  the aforement i -oned headlng

a  p ro f l t  i n  t he  amoumt  o f  $1191382 .00 ,  l ns tead  o f  a  l oss

in that  amount .

17 .  The  f i gu re :s  on  the  schedu les  o f  t he  aud l to r  wh lch

a re  a t tached  to  the  S ta temen t  o f  Aud i t  Changes  were  based  on

the  f l gu res  as  re f l ec ted .  on  the  books  and  reco rds  o f  t he

pe t i t i one r .

18 .  r n  20  NYc l iR  2OT  .5 ( c )  ( r )  and  (2 )  i t  i s  p rov ld ' ed :

c .  spec la l  ru le  fo r  secu r i t y  and  commod i t y  b roke rs .

In  an ;g  me thod  o f  a l l oca t i on  pe rm i t t ed  o r  requ i red

in  th r :  case  o f  seeu r i t y  and  commod i t y  b roke rs

do ing  bus lness  w i th in  and  w i thou t  New York  S ta te ,

the  ccmmiss ions  de r i ved  f rom the  execu t i on  o f

pu rchase  o r  sa les  o rde rs  fo r  t he  accoun t  o f

cus tomers  sha l - l  be  a l l oca ted  on  the  fo l l ow ing

bas l s :

1 .  I f  t he  o rde r  rece i ved  a t  t he  New York  S ta te

p lace  o f  bus iness  fo r  exeeu t lon  on  a  New

York  S ta te  exchange  o r l g ina tes  a t  a  bona  f i de

es tab l l shed  o f f i ce  o f  t he  b roke r  l oca ted

ou ts i de  t he  S ta te ,  40  pe rcen t  o f  t he  commlss ion

in  t he  case  o f  s t ocks  and  50  pe reen t  o f  t he

commiss i -on  1n  the  case  o f  bonds  and  commod l t i es
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sha1 l  be  a l l oca ted  to  the  S ta te  o f  New York

and lnc luded 1n gross income at t r lbutable

to  New York  S ta te .

2 .  f f  t he  o rde r  o r i g lna tes  a t  t he  New York  S ta te

p lace  o f  bus lness  and  i s  t ransml t ted  to  a

bona  f l de  es tab l i shed  o f f i ce  o f  t he  b roke r

fo r  execu t i on  on  an  exchange  loca ted  1n

ano the r  S ta te ,  50  pe rcen t  o f  t he  commiss lon

in  t he  case  o f  s t ocks  and  50  pe rcen t  o f  t he

eommiss ion  i n  t he  case  o f  bonds  and

commod l t l es  sha l l  be  a l l oca ted  to  the  S ta te  o f  New

York  and  i nc luded  1n  g ross  i ncome a t t r i bu tab le

to  New Yo rk  S ta te .

19 .  The  | tSchedu le  B r f  a t tached  to  the  S ta temen t  o f  Aud i t

Changes  i nc luded  d i rec t  and  i nd i rec t  expenses  a t t r l bu tab le  to

New York  sou rces .  The  d i - rec t  expenses  l nc luded  a l l  o f  t he

ac tua l  expenses  i ncu r red  by  the  New yo rk  o f f i ce  i nc lud ing

sa la r i es ,  r en t ,  t axes ,  dep rec ia t i on ,  w i res ,  t l c ke t s ,  f l oo r

b roke rage ,  o the r  b roke rage ,  e lea rance  cha rges  and  ma ln tenance

cha rges .  A11  o f  t hese  expenses  we re  re f l ec ted  on  t he  books

o f  t he  pa r t ne rsh ip .

The  i nd i rec t  expenses  were  a l l oca ted  on  the  bas l - s  o f  a

pe rcen tage  o f  t o ta l  New York  i ncome d i v lded  by  the  to ta l  i ncome

o f  t he  pa r t ne rsh ip .  The  pe rcen tage  o f  such  i nd i - r ec t  expenses

amoun ted  t , o  2B .5g7 i l  f o r  Lg64 t  27 ,802q ,  f o r  Lg65 ;  30  . 169% fo r  r g65 ;

29 .639 f "  f o r  l - 967  t  29 .482% fo r  1968 ;  28 .613% fo r  : - 969  and  30 .0337  f o r

1 0 7 n
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CONCLUSIONS OF LAW

A. That the Income Tax Bureau is directed to recompute

the taxes due on the basis of  the errors on audl t  as set  for th

ln  F ind lngs  (15)  and  ( f61 ,  supra .

B. That al though the total  prof l ts made from the

underwr l t ing ,  d is t r lbu t ion  and sa le  o f  secur l t ies  lnc lude

both  underwr i t lng  pro f l t s  and secondary  p ro f l t s ,  the

underwri t ing prof l ts are separate and dlst lnct  f rom the

secondary  p ro f i t s .  Each o f  the  pro f i t s  l s  requ i red  to

be a l loca ted  to  the  source  o f  such pro f l t s .  fhe  source

of the pr imary and underwrl t l -ng prof i ts was the pr lnclpal  of f lce

of the managlng underwrl ter  of  the underwrl t lng syndicate

and no t  the  pr inc lpa l  o f f l ce  o f  the  taxpayer  o r  any  o f f i ces

o f  the  taxpayer  where  the  shares  were  so1d.

C.  That  the  Income Tax  Bureau proper ly  a l loca ted

to New York al l  underwrl t ing or pr lmary prof l ts recelved by

the taxpayer as a member of  an und.erwri t lng syndlcate

managed by a New York underwri t ing manager.

D.  That  the  ne t  bus iness  income o f  the  pe t l t ioner

al locab1e to New York state was proper ly determlned pursuant

to  the  p rov is lons  o f  subsec t lon  (b )  sec t ion  70T o f  the

Tax Law and 20 NYCRR 207.3 (Plper Jaf f ray and Hopwood v.

$ !q te  Tax  comm' i :s :on ,  42  AD Zd.  381,  348 NyS Zd z4Z.
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E.  Tha t  t he  a l l oca t l on  o f  commiss lon  i ncome on  11s ted

secu r l t i es  execu ted  on  the  exchanges  l oea ted  l n  New York

pu rsuan t  t o  2ONYCRR 2OT .5 ( c )  ( 1 )  and  (2 )  was  p rope r  and  no t

d i sc r lm lna to ry  o r  a rb l t ra ry .

F .  Tha t  t he  a l l oca t l on  o f  commlss ions  on  ove r - the -coun te r

(un l i s ted )  secu r l t l es  eonsuqma-bed  w i th in  the  S ta te  o f  New York

was  p rope r l y  a l l oca ted  50% to  New York  and  50% to  the

p r i nc i pa l  o f f i ce  1n  Nashv i l l e ,  Tennessee .

G .  Tha t  t he  a l l oca t l on  o f  exDenses  a t t r l bu tab le  t o

New York  sou rces  was  p rope r .

H .  Tha t  t he  pe t l t i on  o f  J .  C .  B rad fo rd  &  Co .  i s

g ran ted  to  the  ex ten t  l nd l ca ted  i n  Conc lus ion  (A )  sup ra

and  i s  l n  a l l  o the r  respec ts  den j -ed .

DATED:  A lbany ,  New York STATE TAX COMMTSSION

February 1,  L977

'\^-Bft; \a.t -*--

OMMISS


