
STATE OF NEW YORK
STATE TAX COMMISSION

In the l" lat ter of  the Pet i t ion

o f
.fOHN PATTEN and NEWELL,

BOLAND and PATTEN
For a Redeterminat ion of a Def lc iency or
a Revision of a Dsterminatlon or a Refund

- Personal Income ancr

ii*"" H*i"t'Rf8i""lBt# B5=*"t3" or the
Tax Law for the Year{e}xoor*rr,ioeG) L972.

AFFIDAVIT OF MAILING

State of New York
CounEy of Albany

Bruce Batchelor , being dul-y sworn, deposes and says thet

xhe is an employee of the Departnent of Taxatlon and Finance, over 18 years of

age, and that on the 7th day of March ,  Lg77, the served the wlthin

Notice of Decision by (cert l f led) malL upon John Patten

by enclosLng a

as  fo l l ows :

(reeccsm6at*ttg>af) the peti.tloner ln the within proceedlng,

true copy thereof in a securely sealed postpald wrapper addressed

Mr. John Patten
L49-32 41st Avenue
Flushing, New York

and by deposit lng same enclosed in a postpald properly addressed wrapper ln a

(post of f ice or off ic lal  depository) under the excluslve care and custody of

the Unlted States Postat Servlce withtn the State of New York.

That deponent further says that the sald addreasee is the (ce*rm**tii i,;

x*ohe) petitloner herein and that the address set forth on said lrraPPer is the

last knoqrn address of Ehe *reeggtc$f3:gigg{"f$tle) petltloner.

Sworn to before me thls

7tn. day of March

L-i

rA-3 (2176)



STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

t6reh 7, L977

A O D R E S S  Y O U R  R E P L Y  T O

TELEPHONE:  1 ' ' ' '  4  57- !7 IT

STATE TAX COMMISSION

r tEo ifofur Pattan
149-ll {lrt Avcnue
tlurhfurgr fgw Yorh

Deatr lltr" Pattenr

Please take notice of the DEIStrCt
of the State Tax Commission enclosed herer.lith.

Please take further notice that pursuant to

Section(s) 690 e 722 of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within { rnonthg
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other rnatter relat ive
hereto rnay be addressed to the undersigned. They
will be referred to the

Enc.

c c :

Taxing Bureau's RePresentat ive:

proper palty for rePLY.

trturg lfex

rA -1 .12  (L176)



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet l t ion
:

o f

JOIIN PATTEN and NEWELL, :

BOLAND and PATTEN
For  a  Redeterminat ion  o f  a  Def ic iency  or  :
a Revision of a Determinat lon or a Refund
^E Personal Income and

i"*",ut*&?"fP8i€?5t$ 3E=t"i5' or rhe
Tax Law for rhe Year€SF{I|'(*eusd{x) 19'72.2

AFFIDAVIT OF MAILING

State of New York
County of Albany

Bruce Batchelor , being duly sworn, deposes and says that

ilhe is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the 7th day of March ,  L9 77rthe served the wlthin

Not ice of  Decis ion by (cert l f led) mai l  upon Newel l ,  Boland and

Patten {owxg!€r#Snae<*fk the petitioner ln the withln proceedLng,

by enclos i .ng a t rue copy thereof  in  a securely  sealed postpald wrapper addressed

as  fo l l ows :
Newe1l, Boland and Patten
c/o CurLis Newell
L32-35 Sanford Avenue
Flushing, New York

and by deposit tng same enclosed in a postpald properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Servlce within the State of New York.

That deponent further says that the sald addressee is the ('<"Ooen#odx*

o'6<xkx) petitioner herein and that the address set forth on said wrapper is the

last known address of the (xrpraocrlgl1Dcl'>ol0<xltet petltloner.

Sworn

7Eh

to

d a

before me this

of March

rrA- 3 (2 /7 6)

,  L977



STATE OF NEW YORK

DEPARTMENT oF TAHTIoN AND itNlNce

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

tfarch 7' L977

A D D R E S S  Y O U R  R E P L Y  T O

T E L E P H O N E :  ( 5 t g
{5?-1723

STATE TAX COMMISSION

r fopll, Boland and lattan
E/o gurt{r tcutll
132-35 stnf,ord.lvrnuc
Fluahlngr f,m York

Ocntloenr
Please take notice of the DTI8XCI
of the State Tax Commission enclosed herewith.

Please take further not ice that pursuant to
Sect ion(s) 6t0 & 722 of the Tax Law, any
proceeding in court to revieqt an adverse deci-
sion must be comrnenced within 4 rcnthl
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund alLowed in accordance with this
decision or concerning any other rrntter relat ive
hereto may be addressed to the undersigned. They
wil l  be referred to the

Enc.

c c :

Taxing Bureau's  Representat ive:

. €6btr
fuLng Tax

lnE OffLccr

rA -1 .12  (L176)



STATE OF NEW YORK

STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i ons

o f

JOHN PATTEN ANd NEWELL,
BOI,AND and PATTEN

fo r  Rede te rm ina t i on  o f  a  De f i c i ency  o r
for  Refund of  Personal  Income and Unin-
co rpo ra ted  Bus iness  Taxes  under  A r t i c l es
22 and 23 of  the Tax Law for  the Year
1972 .

DECISION

Pet i t ioner ,  John Pat ten,  o f  L49-32 41st  Avenue,  F l -ushing,

New York and the partnership of Newell,  Boland and Patten c,/o

Curt is  Newel l  o f  l -32-35 Sanford Avenue,  F lushing,  New York,  have

f i l ed  pe t i t i ons  fo r  rede te rm ina t i on  o f  a  de f i c i ency  o r  f o r  re fund

of  personal -  income and unincorporated business taxes under  Ar t ic les

22  and  23  o f  t he  Tax  Law fo r  t he  yea r  1972 .  (F i l e  No .  2 -29999915) .

A formal  hear ing was held before Paul  B.  Coburn,  Hear ing Of fLrcer ,

,/
a t  the of f ices of  the State Tax Commiss ion at  Two Wor ld-Pfade

.--'-'
Center, New York, New York on November 20, ]-974,a114 continued before

E d w a r d  L .  J o h n s o n ,  H e a r i n g  o f f i c e r ,  o n  M a y  1 9 ,  L 9 7 6  a t  l - : 1 5  P . M .

Pet i t ioners appeared pro se. The Income Tax Elureau appeared by

P e t e r  C r o t t y ,  E s g .  ( F r a n k  L e v i t t ,  E s g .  o f  c o u n s e l ) .
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ISSUES

I .  Whether  the jeopardy assessment  for  New York State per-

sonal -  income tax based on an arrest  for  se l l ing narcot ic  drugs

should be susta ined on the ground that  pet i t ioner ,  John Pat ten,

had  add i t i ona l  i ncome in  L972 .

I I .  Whe the r  pe t i t i one r ,  John  Pa t ten ,  was  l i ab le  as  a  pa r tne r

w i th  h i s  a l l eged  co -consp i ra to rs  i n  a  pa r tne rsh ip  sub jec t  t o  un -

incorporated business tax in  L972 under  Sect ion 7O3 of  the Tax Law.

FIIIDINGS OF FACT

1.  Pet i t ioner ,  John Pat ten,  was arrested in  New York c i ty

on or  about  September 23,  L972 a long wi th  John Bo1and and Cur t is

Newel l  and charged wi th  i1- legal1-y se l l ing dangerous drugs,  and

wi th fe lon ious cr iminal  conspi racy,  Newspaper  aceounts repor ted

tha t  cash  o f  abou t  $28 ,000 .00  had  been  se i zed  ( i n  t he  home o f

Cur t is  Newel1)  in  connect ion wi th  the arrests ,  which were hera lded

as  the  "b reak -up  o f  a  ma jo r  na rco t i c  ope ra t i on " .

2.  A Not ice and Demand for  Payment  of  Personal  and Unincor-

porated Business Taxes under  Jeopardy Assessment ,  was issued by the

Specia l  Invest igat ions Bureau on November 9,  1972 against  pet i t ioner ,

John  Pa t ten ,  f o r  a  pe rsona l  i ncome tax  de f i c i ency  o f  $18 ,870 .94  fo r

the shor tened tax year  of  January L,  L972 through November 9,  L972.
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A Notice and Demand for Payment of Personal and Unincorporated

Business Taxes under  Jeopardy Assessment  was issued by the Specia l

Invest igat ions Bureau against  the par tnership of  Newel l ,  Boland

and Pat ten and against  the ind iv iduals  Cur t is  Newel1,  John Boland

and John Pat ten for  an unincorporated tax def ic iency for  1-972 of

$20 ,350 .00 .

3.  The Specia l  Invest igat ions Bureau determined that  the

a l l eg red  na rco t i c  t ra f f i c  ac t i v i t i es  o f  t he  pe t i t i one r ,  John  Pa t ten ,

wi th  those of  Cur t is  Newel l  and John Boland const i tu ted the

carry ing on of  a  par tnership subject  to  unincorporated business

tax.  Based upon pro ject ions f rom pol ice sources as to  the eost

o f  coca ine ,  t he  supp l - i es  pu rchased  and  es t ima ted  sa les ,  t he  Spec ia l

Invest igat ions Bureau set  up an est imated par tnership income work-

sheet  for  the shor tened L972 tax year .  The In ternal  Revenue Serv ice

also made a jeopardy assessment  for  Federa l  income taxes for  L972

aga ins t  pe t i t i one r ,  John  Pa t ten .  I n fo rma t ion  as  to  the  wages  and

withhol-ding taxes deducted from those wagles was suppJ-ied by IRS

to  the  Spec ia l  I nves t i ga t i ons  Bureau .  Us ing  a1 -1  o f  t he  i n fo rma t ion

avai lab le,  the Specia l  Invest igat ions Bureau computed the par tner-

sh ip income,  the gross income of  each par tner ,  the New York State

taxable income of  each par tner ,  and the amount  of  New York State

income tax due.  Not ices of  the def ic ienc ies for  personal  income

tax and unincorporated business tax for  L972 were then issued.



4 .  Pe t i t i one rs ,  John

Bo land  and  Pa t ten ,  t ime ly

de f i c i enc ies  fo r  pe rsona l

t ax  assessed  f o r  L972 .

-4

Pat ten and the par tnership of  Newel l ,

f i l ed  pe t i t i ons  fo r  rede te rm ina t i on  o f

income tax and unincorporated business

5.  An ind ic tment  for  Cr iminal ly  Sel l ing a Dangerous Drug

Firs t  Degree was returned by a Queens County grand jury  against

pet i t ioner ,  John pat ten,  or r  October  3,  1972 under  Ind ic tment

No .  35LB-72 .  On  Augus t  2L ,  L974 ,  pe t i t i one r ,  John  Pa t ten ,  was

placed on t r ia l  in  Supreme Cour t ,  Queens County,  before Judge

Rose L.  Rubin and a jury .  on September ,5 ,  1974,  the defendant

was found Not  Cui l ty  by a jury  verd ic t .  The arrest ing pol ice

of f icer ,  upon whose a l l -egat ions the ind ic tment  had been returned,

appeared  and  tes t i f i ed  a t  t he  t r i a l .

6 .  On November 13,  1974 in  Queens County,  Ind ic tment  No.  2725/74

was returned against  pet i t ioner ,  John Pat ten,  to  supercede Ind ic t -

ment  No.  3517/72 dated October  3,  1972,  or1 the charge of  Conspi racy

2nd Degree,  a  Class E.  fe lony.  John Boland,  one of  the a l leged

par tne rs  i n  t he  na rco t i cs  se l l i ng  bus iness ,  was  a l so  named  in  the

superced ing  i nd i c tmen t  No .  2725 /74 .

7. On May 5, 1975 in a Criminal Term of Queens County Supreme

Court before Honorabl-e Rose L. Rubin, John Boland had his case severed

under  Ind ic tment  No.  2725/74.  He entered a p lea of  Gui l ty  to  At tempted

conspi racy Second Deqree,  a  Class A misdemeanor .  In  open cour t  upon
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quest ion ing by the pres id ing judge,  defendant  John Boland stated

abou t  t he  pe t i t i one r ,  John  Pa t ten ,  "Mr .  Pa t ten  wasnr t  i nvo l ved . "

B .  On  Februa ry  20 ,  L976 ,  o r r  mo t ion  o f  t he  Ass i s tan t  D is t r i c t

Attorney in Queens County Supreme Court before Honorable Rose L.

Rubin,  Ind ic tment  No,  2725/74 against  pet i t ioner ,  John Pat ten,  \^ ras

d i sm issed  fo r  reasons  s ta ted  on  the  reco rd .  The  p res id ing  j udge

ordered the record sealed.

9.  Pet i t ioner ,  John Pat ten,  was an employee of  Chase Manhat tan

Bank and was casually acquainted with John Boland. John Bo1and was

engaged in  buy ing and se l l ing cocaine,  and had enl is ted the a id of

Detect ive Wi l l iam Brennan f rom July ,  J-972 unt i l -  September 2L,  19 '72.

Cur t is  Newel l  worked wi th  John Newel l  in  the narcot ic  bus iness,

Pet i t ioner ,  John Pat ten,  bought  an automobi l -e  f rom John Boland.

Someone,  apparent ly  ignorant  o f  the change in  ownership,  smashed the

windows of  the car .  Bol -and asked the detect ive to  te lephone pet i -

t ioner ,  John Pat ten,  d t  h is  p lace of  employment .  Thereaf ter ,  .

Detect ive Brennan met  and accompanied pet i t ioner ,  John Pat ten,  to

severa l  p laces.  They met  John Boland and Cur t is  Newel1.  The accounts

d i f f e r  as  to  wha t  oecu r red .  De tec t i ve  B rennan  tes t i f i ed  tha t  pe t i -

t i one r ,  John  Pa t ten ,  ass i s ted  i n  cu t t i ng  and  packag ing  coca ine  a t

the apartment of Curt is Newell and carried away about two ounces of

t he  d rug  w i t h  a  s t r ee t  sa le  va lue  o f  $1 ,500 .00  t o  $2 ,000 .00 .  Pe t i -

t ioner  s tated that  he d id not  see any drugs,  he d id not  package any
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cocaine,  and he never  took any of  i t  f rom anyone at  any t ime.

He denied ever working for John Bo1and,

10.  The Specia l  Tax Invest igator  had no independent  knowledge

or  ev idence about  the par t ic ipat ion of  the pet i t ioner ,  John Pat ten,

or  the ex is tence or  operat ion of  a  par tnership wi th  John Boland

and Cur t is  Newel l .  He re l ied ent i re ly  on the in format ion suppl ied

by Detect ive Wi l l - iam Brennan.

11 .  The  In te rna l  Revenue  Serv i ce ,  a f te r  conduc t i ng  i t s  i nves t i -

gat ion of  the Federa l  income tax jeopardy assessment ,  abated i t

against  the pet i t ioner ,  John Pat ten.  I I is  Federa l  income tax return

for  1972 was accepted as f i l -ed,  and IRS not i f ied h im that  monies

seized woul -d be returned to h im.  The money se ized f rom him had

been in  h is  employer-bank sav ings account .

coNcLUsroNS oF r.'4]v

A. That  the issue of  addi t ional -  taxable income which was the

subject  o f  the Federa l  jeopardy assessment  was the subject  o f  the

jeopardy assessment  regard ing New York State income tax for  L972.

Whi le  the State Tax Commiss ion is  not  I -ega11-y bound by the f ind ing

o f  t he  In te rna l  Revenue  Serv i ce  as  to  tha t  i ssue ,  under  Sec t i on  689  ( f )

o f  the Tax Law,  ev idence of  that  f ind ing could be received and con-

s idered at  the formal  hear ing.  That  assessment  was abated in  fu I l

by  IRS a f te r  examina t i on .  A f te r  a  j u ry  t r i a l  on  the  ques t i on  o f

h i s  a l l eged  i l l ega l  na rco t i c  ac t i v i t i es ,  and  a f te r  excu lpa t i on  i n
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open cour t  by h is  a l - leged co-conspi rator ,  the pet i t ioner  John

Pat ten,  had the ind ic tment  for  conspi racy d ismissed on the mot ion

of  the Dis t r ic t  At torney.  No credib le  ev idence of  h is  hav ing had

addi t ional  taxable income in  L972 has been adduced against  pet i -

t ioner. The jeopardy assessment for 
'1,972 

New York State personal-

tax  i s  aba ted .

B.  That  pet i t ioner ,  John Pat ten,  was not  engaged in  a par t -

nership wi th  John Boland and Cur t is  Newel l  conduct ing a narcot ics

business in  1-972 subject  to  unincorporated business tax under

Sect ion 7O3 of  the Tax Law.

e.  That  the pet i t ion of  pet i t ioner ,  rJohn Pat ten,  is  granted.

The jeopardy assessments dated November 9,  1972 for  personal  in-

come tax and for  un incorporated business tax are cancel_ l_ed as to

p e t i t i o n e r ,  J o h n  P a t t e n -

DATED: Albany, New York

March  7 ,  L977

COMMISSION

PRESIDENT

COMMISSIONER
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STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

March 7,  L977

A D D R E S S  Y O U R  R E P L Y  T O

T E L E P H O N E :  ( 5 1 8 ) 457  -L723

r Newel1, Bo1and and Patten
c/o curtis NeweII
132-35 Sanford Avenue
Flushing, New York

Gentlemen:
Please take not ice of  the DECISION
of the State Tax Commission enclosed herewith.

Please take fur ther  not ice that  pursuant  to

Sect ion(s)  690 & 722 of  the Tax Law, any

proceeding in court to review an adverse deci-

sion must be conunenced within 4 months
from the date of  th is  not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decis ion or  concerning any other  mat ter  re lat ive
hereto rnay be addressed to the undersigned. They

will- be referred to the proper party for reply.

TaxLng Bureauts Representat ive:

ervising Tax
glng of f icer

rA -1 .12  (L176 )



STATE OF NEW YORK

STATB TAX COMMISSTON

I n  t he  Ma t te r  o f  t he  Pe t i t i ons

o f

JOHN PATTEN and NEWELL, :  DECISION
BOI,AIID and PATTEN

:
f o r  R e d e t e r m i n a t i o n  o f  a  D e f i c i e n c y , o r
fo r  Refund o f  Persona l  Income and Un in-  :
c o r p o r a t e d  B u s i n e s s  T a x e s  u n d e r  A r t i c l e s
2 2  a n d  2 3  o f  t h e  T a x  L a w  f o r  t h e  Y e a r  :
\ 9 ' 1 2 .

Pe t i t i one r ,  John  Pa t t en ,  o f  L49 -32  41s t  Avenue ,  F l ush ing ,

New York and the par tnership of  Newel l ,  Boland and Pat ten c /o

Cur t i s  Newe l l  o f  132 -35  San fo rd  Avenue ,  F lush ing ,  New York ,  have

f i l ed  pe t i t i ons  fo r  rede te rm ina t i on  o f  a  de f i c i ency  o r  f o r  re fund

o f  pe rsona l  i ncome and  un inco rpo ra ted  bus iness  taxes  under  A r t i c l es

22  and  23  o f  t he  Tax  Law  fo r  t he  yea r  L972 .  ( r i l e  No .  2 -29999915 ) .

A formal  hear ing was held before Paul  B.  Coburn,  Hear ing Of f icer ,
./

-/
a t  t he  o f f i ces  o f  t he  S ta te  Tax  Commiss ion  a t  Two  WorLd -Z fade

--''
Center ,  New York,  New York on November 20,  L974- .ani1 cont inued before

Edward  L .  Johnson ,  Hea r i ng  O f f i ce r ,  on  May  19 ,  1976  a t  1 :15  P .M .

Pet i t ioners appeared pro se.  The Income Tax Bureau appeared by

Pe te r  C ro t t y ,  Esg .  (F rank  Lev i t t ,  Ese .  o f  counse l ) .
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ISSUES

I .  I ' rThether  the jeopardy assessment  for  New York State per-

sona l  i ncome tax  based  on  an  a r res t  f o r  se l l i ng  na rco t i c  d rugs

shou ld  be  sus ta ined  on  the  g round  tha t  pe t i t i one r ,  John  Pa t ten ,

had  add i t i ona l  i ncome  i n  L972 .

I f .  whe the r  pe t i t i one r ,  John  Pa t ten ,  was  l i ab le  as  a  pa r tne r

w i th  h i s  a l l eged  co -consp i ra to rs  i n  a  pa r tne rsh ip  sub jec t  t o  un -

inco rpo ra ted  bus iness  tax  i n  L972  under  Sec t i on  7O3  o f  t he  Tax  Law.

FINDINGS OF FACT

1 .  P e t i t i o n e r ,  J o h n  P a t t e n ,  w a s  a r r e s t e d  i n  N e w  Y o r k  c i t y

on or  about  September 23,  L972 a long wi th  John Boland and Cur t is

Newel l  and charged wi th  i l legal Iy  se l l ing dangerous drugs,  and

wi th fe l -on ious cr iminal  conspi racy.  Newspaper  accounts repor ted

tha t  cash  o f  abou t  $28 ,000 "00  had  been  se i zed  ( i n  t he  home  o f

Cur t i s  Newe11)  i n  connec t i on  w i th  the  a r res ts ,  wh ich  were  he ra lded

as  the  "b reak -up  o f  a  ma ' i o r  na rco t i c  ope ra t i on " .

2.  A Not ice and Demand for  Paym.ent  o f  Personal  and Unincor-

po ra ted  Bus iness  Taxes  under  Jeopardy  Assessmen t ,  was  i ssued  by  the

Spec ia l  rnves t i ga t i ons  Bureau  on  November  9 ,  7972  aga ins t  pe t i t i one r ,

John  Pa t t en ,  f o r  a  pe rsona l  i ncome  tax  de f i c i ency  o f  $18 ,870 .94  f o r

the  sho r tened  tax  yea r  o f  January  1 ,  L972  th rough  November  9 ,  L972"
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A Not ice and Demand for  Payment  of  Personal  and Unincorporated

Bus iness  Taxes  under  Jeopardy  Assessmen t  was  i ssued  by  the  Spec ia l

Tnves t i ga t i ons  Bureau  aga ins t  t he  pa r tne rsh ip  o f  Newe11 ,  Bo land

and  Pa t ten  and  aga ins t  t he  i nd i v idua ls  Cur t i s  Newe l1 ,  John  Bo land

and  John  Pa t ten  fo r  an  un inco rpo ra ted  tax  de f i c i ency  fo r  1972  o f

$2O ,3  50 .00 .

3 .  The  Spec ia l  I nves t i ga t i ons  Bureau  de te rm ined  tha t  t he

a ' l  ' l  aaaA  n=  r ^n f  i s  t r a f  f  i c  ac t i v i t i e s  o f  t he  pe t i t i one r ,  John  Pa t t en ,

w i th  those  o f  Cur t i s  Newe11  and  John  Bo1and  cons t i t u ted  the

ca r ry ing  on  o f  a  pa r tne rsh ip  sub jec t  t o  un inco rpo ra ted  bus iness

tax .  Based  upon  p ro jec t i ons  f rom po l - i ce  sou rces  as  to  the  cos t

n€  nnn r i na  rhe  supp l i es  pu rchased  and  es t ima ted  sa1es ,  t he  Spec ia lv v v q  5 r r v ,

I nves t i ga t i ons  Bureau  se t  up  an  es t ima ted  pa r tne rsh ip  i ncome work -

shee t  f o r  t he  sho r tened  L972  tax  vea r .  The  In te rna l  Revenue  Serv i ce

a l so  maCe a  j eopardy  assessmen t  f o r  Federa l  i ncome taxes  fo r  1972

aga ins t  pe t i t i one r ,  John  pa t ten .  I n fo rma t ion  as  to  the  wages  and

w i thho1d ing  taxes  deduc ted  f rom those  wages  was  supp l i ed  by  IRS

to  t he  Spec ia l  f nves t i ga t i ons  Bu reau .  Us ing  a l l  o f  t he  i n fo rma t i on

ava i l ab le ,  t he  Spec ia l  I nves t i ga t i ons  Bureau  compu ted  the  pa r tne r -

sh ip  i ncome,  the  g ross  i ncome o f  each  pa r tne r ,  t he  New York  S ta te

taxable income of  each par tner ,  dr ld  the amount  of  New york State

income tax  due .  No t i ces  o f  t he  de f i c i enc ies  fo r  r : e rsona l  i ncome

tax  and  un inco rpo ra ted  bus iness  tax  fo r  1972  were  then  i ssued .
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4 .  Pe t i t i one rs ,  John  Pa t ten  and  the  pa r tne rsh ip  o f  Newe l l ,

Bc land  and  Pa t ten ,  t ime ly  f i l ed  pe t i t i ons  fo r  rede te rm ina t i on  o f

de f i c i enc ies  fo r  pe rsona l  i ncome tax  and  un inco rpo ra ted  bus iness

tax  assessed  f o r  L972 .

5 .  An  i nd i c tmen t  f o r  C r im ina l l y  Se l l i ng  a  Dangerous  Drug

Firs t  Degree was returned by a Queens County grand jury  against

pe t i t i one r ,  John  Pa t ten ,  o r l  Oc tobe r  3 ,  L972  under  Ind i c tmen t

No .  35 IB -72 .  On  Augus t  2L ,  L974 r  pe t i t i one r ,  John  Pa t t en ,  was

placed on t r ia l  in  Supreme Cour t ,  Queens County,  before Judge

Rose  L .  Rub in  and  a  j u ry .  On  Sep tembe t  , t ,  1974 ,  t he  de fendan t

was  found  No t  cu i l t y  by  a  j u ry  ve rd i c t .  The  a r res t i ng  po l i ce

o f f i ce r ,  upon  whose  a l l ega t i ons  the  i nd i c tmen t  had  been  re tu rned ,

appea red  and  t es t i f i ed  a t  t he  t r i a1 .

6 .  On  November  13 ,  L974  i n  Queens  Coun ty ,  I nd i c tmen t  No .  2725 /74

was  re tu rned  aga ins t  pe t i t i one r ,  John  Pa t ten ,  t o  supercede  Ind i c t -

men t  No .  35L7 /72  da ted  Oc tobe r  3 ,  1972 ,  on  the  cha rge  o f  Consp i racy

2nd  Degree ,  a  C lass  E .  f e lony .  John  Bo land ,  one  o f  t he  a l l eged

par tne rs  i n  t he  na rco t i cs  se l l i ng  bus iness ,  was  a l so  named  in  the

supereed ing  i nd i c tmen t  No .  2725 /74"

7.  On t tay 5,  1"975 in  a Cr iminal  Term of  Queens county Supreme

Court  before Honorable Rose L.  Rubin,  John Boland had h is  case severed

under  Ind i c tmen t  No .  2725 /74"  He  en te red  a  p lea  o f  Gu i l t y  t o  A t tempted

Consp i racy  Second  Degree ,  a  C lass  A  m isdemeanor .  I n  open  cou r t  upon
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gues t i on ing  by  the  p res id ing  j udge ,  de fendan t  John  Bo land  s ta ted

abou t  t he  pe t i t i one r ,  , John  Pa t ten ,  "Mr .  Pa t ten  wasnr t  i nvo l ved .  "

8 .  On  Feb rua ry  20 ,  1976 ,  o r r  mo t i on  o f  t he  Ass i s tan t  D i s t r i c t

At torney in  Queens County Supreme Cour t  before Honorable Rose L.

Rub in ,  I nd i c tmen t  No .  2725 /74  aga ins t  pe t i t i one r ,  John  Pa t ten ,  was

d ism issed  fo r  reasons  s ta ted  on  the  reco rd .  The  p res id ing  j udge

orde red  the  reco rd  sea led .

9 .  Pe t i t i one r ,  John  Pa t ten ,  was  an  emp loyee  o f  Chase  Manha t tan

Bank and was casual ly  acguainted wi th  John Boland.  John Boland was

engaged  in  buy ing  and  se l l i ng  coca ine ,  and  had  en l i s ted  the  a id  o f

De tec t i ve  Wi l l i am Brennan  f rom Ju Iy ,  l g72  un t i l  Sep tember  2 l - ,  I g7 t .

Cur t is  Newel l  worked wi th  John Newel l  in  the narcot ic  bus iness,

Pet i t ioner ,  John Pat ten,  bought  an automobi le  f rom John Boland.

Someone,  apparent ly  ignorant  o f  the change in  ownership,  smashed the

w indows  o f  t he  ca r .  Bo land  asked  the  de tec t i ve  to  te lephone  pe t i -

t i one r ,  John  Pa t ten ,  d t  h i s  p lace  o f  emp loymen t .  The rea f te r ,  .

De tec t i ve  B rennan  me t  and  accompan ied  pe t i t i one r ,  John  Pa t ten ,  t o

severa l  p laces.  They met  John Boland and Cur t is  Newel l .  The accounts

d i f f e r  as  to  wha t  occu r red .  De tec t i ve  B rennan  tes t i f i ed  tha t  pe t i -

t i one r ,  John  Pa t ten ,  ass i s ted  i n  cu t t i ng  and  packag ing  coca ine  a t

the apar tment  of  Cur t is  Newel l  and carr ied away about  two ounces of

t he  d rug  w i t h  a  s t r ee t  sa le  va lue  o f  91 ,500 .00  t o  $2 ,000 -00 .  pe t i -

t i one r  s ta ted  tha t  he  d id  no t  see  any  d rugs ,  he  d id  no t  package  any
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coca ine ,  and  he  neve r  l 66 lq :n r r  n€  i f  f - om anyone  a t  any  t ime .

He denied ever  work ing for  John Boland.

10.  The Specia l  Tax Invest igator  had no independent  knowledge

or  ev idence  abou t  t he  pa r t i c i pa t i on  o f  t he  pe t i t i one r ,  John  pa t ten ,

o r  t he  ex i s tence  o r  ope ra t i on  o f  a  pa r tne rsh ip  w i th  John  Bo land

and  Cur t i s  Newe l l - .  He  re l i ed  en t i re l y  on  the  i n fo rma t ion  supp l i ed

by  De tec t i ve  Wi l l i am Brennan .

11 .  The  fn te rna l  Revenue  Serv i ce ,  a f te r  conduc t i ng  i t s  i nves t i -

ga t i on  o f  t he  Federa l  i ncome tax  j eopardy  assessmen t ,  aba ted  i t

aga ins t  t he  pe t i t i one r ,  John  pa t ten . ,  H i s  Federa l  i ncome tax  re tu rn

fo r  1972  was  accep ted  as  f i l - ed ,  and  IRS no t i f i ed  h im  tha t  mon ies

seized would be returned to h im.  The money se ized f rom him had

been in  h is  employer-bank sav ings account .

CONCLUSIONS OF LAW

A.  Tha t  t he  i ssue  o f  add i t i ona l  t axab le  i ncome wh ich  was  the

sub jec t  o f  t he  Federa l  j eopa rdy  assessmen t  was  the  sub jec t  o f  t he

jeopardy  assessmen t  rega rd ing  New York  S ta te  i ncome tax  fo r  L972 .

Wh i le  the  S ta te  Tax  Commiss ion  i s  no t  l ega11y  bound  by  the  f i nd ing

o f  t he  I n te rna l  Revenue  Se rv i ce  as  t o  t ha t  i s sue ,  unde r  Sec t i on  689 ( f )

o f  t he  Tax  Law,  ev idence  o f  t ha t  f i nd inq  cou ld  be  rece i ved  and  con -

s ide red  a t  t he  fo rma l  hea r ing ,  Tha t  assessmen t  was  aba ted  i n  fu I I

by  IRS  a f t e r  exam ina t i on ,  A f t e r  a  j u r y  t r i a l  on  t he  ques t i on  o f

h i s  a l l eged  i 1 l ega1  na rco t i c  ac t i v i t i e s ,  and  a f t e r  excu lpa t i on  i n
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open  cou r t  by  h i s  a l l eged  co -consp i ra to r ,  t he  pe t i t i one r  John

Pat ten,  had the ind ic tment  for  conspi racy d ismissed on the mot ion

o f  t he  D is t r i c t  A t to rney .  No  c red ib le  ev idence  o f  h i s  hav ino  had

add i t i ona l  t axab le  i ncome in  L972  has  been  adduced  aga ins t  pe t i -

t ioner .  The jeopardy assessment  for  1972 New York State personal

t ax  i s  aba ted .

B .  Tha t  pe t i t i one r ,  John  pa t ten ,  was  no t  engaged  in  a  pa r t -

nership wi th  John Boland and Cur t is  Newel l  conduct ing a narcot ics

bus iness  i n  L972  sub jec t  t o  un inco rpo ra ted  bus iness  tax  under

Sec t i on  7O3  o f  t he  Tax  Law

C.  Tha t  t he  pe t i t i on  o f  pe t i t i one r ,  John  pa t ten ,  i s  g ran ted .

The jeopardy assessments .dated November 9,  L972 for  personal  in-

come tax and for  un incorporated business tax are cancel led as to

pe t i t i one r ,  John  pa t ten .

DATED: Albany, New York

M a r c h  7 ,  L 9 7 7

STATE TAX COMMISSION

PRESTDENT
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