
STATE OF NEW YORK
STATE TAX COMMISSION

In the lv lat ter  of  the Pet i t ion

o f

CHARLES I. PETSCHEK

For  a  Rede te rm ina t , i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal Income
Taxes under  Ar t ic le  ( r )  22

AFFIDAVIT OF MAILING

of the
Tax Law for the Year(gpotlXSExloaD(s) L97O.

Sta te  o f  New York
County of Albany

Marsina Donnini  ,  being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

a g e ,  a n d  t h a t  o n  t h e 2 6 t h  d a y  o f  A u g u s t  , 1 9 7 7 ,  s h e  s e r v e d  t h e  w i t h i n

Notice of Decision by (cert i f ied) mai l  upon Jack Wong

(representat ive of)  the pet i t ioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as rollows: [#:-il:13; ff;"r, Dixon & co.
One New York Plaza
New York, New York 10004

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  l n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o t

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York '

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  l t r aPPer  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

E O

d a

Sworn

26Lh

before me th is

rA -3  (2 /76 )



STATR OF NEW YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

CHARLES I. PETSCHEK

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal lncome
Taxes under  Ar t ic le  (a)  22

by  enc los ing  a

a s  f o l l o w s :

AFFIDAVIT OF MAILING

of  the
Tax Law for the Year(stgqx>Aex*od$)1970.

Sta te  o f  New York
County of A1bany

Marsina Donnini  ,  being duly sworn, deposes and says thaL

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 26th day of August ,  197'7 ,  she served the within

Not ice  o f  Dec is ion  by  (cer t i f ied)  ma i l  upon Char les  I .  Pe tschek

(xOqfo*sxbahix$Of) the petit ioner in the within proceeding,

t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

Mr.  Char les I .  Petschek
c,/o oppenheim, Appe1, Dixon & co-
One New York Plaza
New York, New York 10004

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  ln  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  PosEa l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that Lhe said addressee is the (oqxmeotxklsag<

Rf>f ihe* pet i t ioner herein and that the address set forth on said wraPper is the

last knoron address of the (pefregeElhcfflve<Pf><ltle) petitioner.

Sworn to before me th is

26 th  day  o f  Augus t

rA-  3 (217 6)

,  1977.



J A M E S  H .  T U L L Y  J R . ,  P R E S I o E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE.OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

Arryu.t 36, 1977

!&. Cltnrhs I. FftrSafl
g,/o Qpmlrrtn, *$9r1, Dl'r{nr & co.
{tlo s||r rrorr phf,r
Hil Yorhr SH g€* l,0oo.t

D&1tr &!8. Srtrefr*c

Please take notice of the 9rcISICn
of the State Tax Commission enclosed herewith.

You have now exhausted your
level. Pursuant to section(S

review at the administrat ive
of the Tax Law, anv

r ieh t  o f
"690

proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 llOtl-thr

from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

//

"",*T?

U:'r;t.t---

Pcrrl g. Couuttr
fiup.rvltfng tlnil
H.lrtaf, Ottlcrr

Petitioner's Representative

Taxing Bureau's Representative

TA-r . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

CIIARLES I. PETSCHEK

for Redetermination of a Deficiency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Year
L970 .

DECISION

Char les I .  Petschek,  c /o Oppenheim,  Appel ,  Dixon & Co. ,

L4O Broadway, New York, New York 10005, f i led a petit lon for

redetermination of a deficiency or for refund of personal income

tax under  Ar t ic le  22 of  the Tax Law for  the vear  I97O.

(F i l e  No .  01906 )  .

A formal hearing was held before Nigel G. Wright, Hearing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  IWo Wor ld

Trade Center ,  New York,  New York on December 11,  L975 at  1 :00 P.M.

The petit ioner appeared by Jack Wong, CPA of the accounting

firm of Oppenheim, Appel, Dixon & Co. The Income Tax Bureau

appeared by Peter  Crot ty ,  Ese.  ( tv t ichael  A lexander ,  Esq. ,  o f  counsel ) .

ISSUES

I.  Whether  the receipt  by the pet i t ioner  of  capi ta l  ga ins

f rom an estate Ln L97O const i tu ted i tems of  tax preference.
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II.  Whether the receipt by the petit ioner of capital gains

which were d is t r ibuted by an estate which f i les on a f isca l  year

basis was subject to the New York minimum income tax.

I I I .  Whether  the modi f icat ion of  a l locab1e expenses at t r ibut -

able to i tems of tax preference was proper.

FINDINGS OF FACT

1.  Char les Petschek,  Sr .  d ied on December 18,  1959 and

Char les Petschek,  Jr . ,  the pet i t ioner  here in,  was appointed

executor  of  h is  estate.  The estate f i led a f ina l  re turn for  the

f isca l  year  ending February 28,  L97O.

2-  Dur ing i ts  f isca l  year  ending February 28,  L97O, the

estate d isposed of  i ts  secur i ty  ho ld ings at  a  long term gain of

$3 ,846 ,L49 .52 .  A I l  ga ins  were  rea l i zed  p r i o r  t o  Oc tobe r  1 ,  1969 ,

the date the Reform Act of L969 took effect. TLre proceeds of the

sale were d is t r ibuted pr ior  to  February 28,  l97O but  a f ter

January L,  L97O.

3. The petit ioner reported his income on a cash calendar-

year  bas is .  fn  L97O, the pet i t ioner  received f rom the Estate of

Char les Petschek,  Sr . ,  a  capi ta l  ga in d is t r ibut ion amount ing to

$817 ,224 .OO.

4.  Char les I .  Petschek and Ela ine Petschek f i led a New York

State combined income tax return in L97O (Form IT-208 for resident

marr ied persons f i l ing a jo in t  Federa l  re turn who e lect  to  f i le
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separate New York State returns) .  The pet i t ioner ,  Char les I .

Petschek, claimed on Form IT-22O (wew York State minimum income

tax computation schedule) that the capital gains were not subject

to  i tems of  tax preference because they were real ized before

December 3I ,  L969.  The pet i t ioner  executed a consent  extending

the per iod of  l imi ta t ion upon assessment  of  personal  income taxes

to  Ap r i l  15 ,  L975 .

5.  On JuIy  29,  L974,  the Income Tax Bureau issued a State-

ment of Audit changes against the petit ioner for the year L97o

impos ing  add i t i ona l  i ncome tax  o f  g11 ,000 .82 ,  p lus  i n te res t  o f

$2 ,L7O.52 ,  f o r  a  t o ta l  o f  913 ,171 .34 .  Acco rd ing l y ,  i t  i s sued  a

Not ice of  Def ic iency therefor .

6 .  I rhe basis  for  the addi t ional  personal  income tax is  set

for th  in  the Statement  of  Audi t  Changes as fo l lows:

"Upon audi t  i t  has been determined that  under  sect ion 622(b)
of Art icle 22 of the New york Tax Law, the items of tax
preference are def ined as meaning the Federa l  i tems of
tax  p re fe rence  and  sec t i on  1 .57 (d )  o f  t he  In te rna l  Revenue
Regulat ions inc ludes in  the def in i t ion of  the Federa l  tax
preference i tems,  ' (1)  The capi ta l  ga in deduct ion a l lowable
under  sec t i on  L2O2. 'Sec t i on  652 (c )  o f  t he  fn te rna l  Revenue
Code a lso s tates,  ' I f  the taxable year  of  a  benef ic iary  is
different from that of the trust, the amount which the
benef ic iary  is  requi red to  inc lude in  gross income in  accord-
ance wi th  the prov is ions of  th is  sect ion shal l  be based upon
the amount of income of the trust for any taxable year or
years ending wi th in  or  wi th  h is  taxable year . '

Based on the above,  the husband's  share of  net  long term
cap i t a l  qa ins  o f  9373  , 2L9 .oo  ( i . e .  g379 ,826 .oo  l ess  g6 ,607 .oo )
repor ted on l ine 15 (a)  o f  schedule D as wel l  as the accelerated
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deprec iat ion on real  proper ty  in  the amount  of  $307.00
are tax preference items and the minimum income tax
thereon is computed as shown below. Modif ication of
al locable expenses attr ibutable to i tems of tax preference
are required under section 623 of the New York State
Income Tax Law and includible in the New York taxable
income pursuant  to  sect ion 615 (c)  (4)  o f  the New York
State Tax Law.  fh is  modi f icat ion is  a lso inc luded in
the computation below. Other i tems audiLed have been
accep ted  as  f i l ed .  "

7 .  T t re  Es ta te  o f  Char les  Pe tschek ,  S r .  f i l ed  a  U .  S .

Fiduciary Income Tax return for the f iscal year ending February 28,

L97O, but  repor ted no taxable income s ince i t  d is t r ibuted i ts

income to the benef ic iar ies of  the Estate af ter  , fanuary 1,  L970.

B.  f l re  pet i t ioner  had net  long term capi ta l  ga ins of

$373 ,2L9 .OO,  wh ich  ga ins  were  no t  i nc luded  i n  i t s  dec la ra t i on  o f

New York State minimum tax.

CONCLUSIONS OF I,AW

A. Tt rat  the capi ta l  ga ins received by the pet i t ioner  in  I97O

const i tu te i tems of  tax preference as def ined in  sect ion 57 (a)  (9)

of the Internal Revenue Code and the Internal Revenue Service

Regulat ions,  and a lso sect ion 622(b)  of  the Tax Law.

B.  l lhat  In ternal  Revenue Serv ice Regulat ion Sect ion 1.58-2

p rov ides ,  i n  pa r t ,  t ha t :  "Fo r  examp le ,  L f  a  t rus t  has  $100 ,000 .0O

of  capi ta l  ga ins for  the taxable year ,  a l l  o f  which are d is t r ibuted

to A. an individual, the i tem of tax preference apport ioned to A

unde r  sec t i on  57 (a )  ( 9 )  and  sec t i on  f . 57 - I ( i )  i s  $50 ,000 .00 . "
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C. That the tax preference items received by the petit ioner

in 1970 are subject to minimum tax within the intent and meaning

of  sect ion 622 of  the Tax Law as added by Laws of  1970,  chapter  1005

and amended by ch. 1006. (Laws of I97O, applicable to taxable

years commencing af ter  December 31,  1969) .

D. That the modif ication of al locable expenses attr ibutable

to i tems of tax preference was proper, in accordance with the

prov is ions of  sect ions 623 and 615 (c)  o f  the Tax Law.

E. fhat the Statement of Audit Chanqes and Notice of

Def ic iency are correct ;  that  the pet i t ion for  redeterminat ion of

the deficiency be and the same is hereby denied.

DATED: Albany, New York
A u g u s t  2 6 ,  L 9 7 7

STATE TAX COMMISSION

PRESIDENT

COMMISSIONER

COMMISSIONER


