
STATE OF NEW YORK
STATE TAX COM},IISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on
a

o f

MARTIN H. PROYECT ANd NELLIE W. PROYIiCT

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r  :
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund

AFFIDAVIT OF MAILING

of Personal Income
Taxes under  Ar t ic le  (x)  22 of  the
Tax Law for the Year*elxmc*x1od$) L972;

Sta te  o f  New York
County of Albany

John Huhn ,  be ing duly sworn,  deposes and says that

Xhe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on rhe ls t  day of  September ,  L97'7,  t rhe served the wi th in

Not ice  o f  Dec is ion by  (cer t i f ied)  ma i l  upon Mar t in  H.  &  Ne l l ie  W.

Proyect (xeg{rcrE6to€cftr*of) the petitioner in the within proceeding,

by enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

a s  f o l l o w s : Mr.  & Mrs.  Mart in  H.  Proyect
33 Sut ton  P lace
New York, New York 10005

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  PosEa l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (te+xars€iDtllx!{re

[ f ]alox) pet i t ioner herein and that the address set forth on said r^rrapper is the

last known address of the (oqxxsetoorxfite<xf:obe) petitioner.

Sworn to before me th is

rA -3  (2 /76 )



STATE OF NEI^I YORK
STATE TAX COMIIISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on
Z

o f

MARTIN H. PROYECT and NELLIE W. PROYEiT

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r  2
a  Rev i s i on  o f  a  De te rm inaE ion  o r  a  Re fund
of Personal Income :

AFFIDAVIT OF MAILING

Taxes under  Ar t i c le (x )  22 of  the
Tax Law for the Year{€F<ooe<X,xx!lr&(x) L972. z

Sta te  o f  New York
County of Albany

John Huhn ,  being duly sworn, deposes and says that

*re is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  the ls t  day  o f  sep tember  ,  L977,  * re  served the  w i th in

Not ice  o f  Dec is ion  by  (cer t i f ied)  ma i l  upon Raymond S.  Fersko

(representat ive of)  the pet i t ioner ln the within proceeding,

by  enc los ing  a  t , rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as follows: #:ffi"3':-":;il:"' 
Esq-

70 Pine Street
New York, New York 10005

and by deposi t ing same enclosed in  a postpaid proper ly  addressed wrapper  in  a

(post  o f f ice or  o f f ic ia l  deposi tory)  under  the exc lus ive care and custody of

t he  Un i ted  s ta tes  Pos ta l  se rv i ce  w i t h in  t he  S ta te  o f  New yo rk .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

of  the)  pet i t ioner  here in and that  the address set  for th on said \^r rapper is  the

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn to before me th is

l s t  day  o f  gsp tember  ,  L97 '1 .

( 2 / 7 6 )



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW.YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Srptmbc I, 1!?7

!6f. & $Ur. $ffitln fi. Froycct
33 ffuttfir Plfilr
m, fd, lfff Yffih l0OO5

Oeatr t4tr. & Hrsr froyectl

Please take notice of the DBgISIffi
of  the State Tax Commission enclosed herewith.

You have now exhausted vour r isht of  review at the administrat ive
level. Pursuant t" .".ti"'"$ 

--15f,t- 
of the Tax Law, any

proceeding in court to review an adverse decision by the State Tax
Commission can onl;r  be inst i tuted under Art ic le 78 of the Civi l
Practice Laws and Rules, and must be commenced in tfre Supr^ege
Court of the State of New York, Albany County, within 4 ffirthl

from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

8ol'lscf.to

Tax emelr &rrcau

cc: Petitioner's Representative

Taxing Bureau's Representat ive

T A-1.r2 (6/77)



STATE OF NEhl YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

of

MARTIN I{. PROYECT and MLLIE W. PROYECT

for Redetermination of a Deficiency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Year
L97  2 .

DECISION

Pet i t ioners,  Mart in  H.  Proyect  and Nel l ie  W. Proyect ,

33 Sut ton Place,  New York,  New York 10005,  f i led a pet i t ion

for redetermination of a deficiency or for refund of personal

income tax under Art icle 22 of the Tax Law for the year L972.

(F i le  No.  LL752) .

A formal hearing was held before Michael Alexander, Hearing

Off icer ,  d t  the of f ices of  the State Tax Connniss ion,  Two Wor ld

Trade Center ,  New York,  New York,  oD January 18,  L977 at  10145 A.M.

The petit ioners appeared by \^Ialsh & Levine (Raymond S. Fersko,

Esq.  o f  counsel ) .  The Income Tax Bureau appeared by Peter  Crot ty ,

Esq .  ( James  Sco t t ,  Esq .  o f  co r :nse l ) .

ISSI]ES

I. Whether the Income Tax Bureau properly increased petit ionerst 
'

Federal  adjusted gross income in arr iv ing at  New York adjusted gross

income in regard to a long term capi ta l  gain Ln L972.
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fI. Llhether the Income Tax Bureau properLy applied the

speci f ic  deduct ion avai lab le to  a res ident  ind iv idual  in  the

computation of minimum taxable income and allowed the proper

deduct ions and a l locable expenses.

III. Whether the Income Tax Bureau ccmPuted the interest

due, in the event of an underpayment, for the appropriate t ime

per iod .

IV. tr{hether the retroactive effective date of Chapter I

o f  the Laws of  L972,  and the cornbined appl icat ion of  sect ions 601-A,

602(d)  ,  622 and 623 resul ts  in  unfa i r ,  d iscr iminatory,  and uncon-

st i tu t ional  t reatment  of  pet i t ioners.

FINDINGS OF FACT

1 .  Pe t i t i one rs ,  Mar t i n  H .  P royec t  and  Ne l l i e  W-  P royec t ,

f i led a New York income tax resident return for the year L972.

There in,  the tax s tated to  be due New York was $20,455.13.  No

minimum income tax was computed on the return.

2. On November 24, L975, the Income Tax Bureau issued a

Statement of Audit Ctr.anges to petitioners asserting additional

i ncome tax  due  o f  $5 ,522 .97 ,  p lus  i n te res t  t o  t ha t  da te  o f

$1 ,081 .51 .  Th i s  add i t i ona l  t ax  due  was  compu ted  based  on  a  mod i f i ca -

t ion of  a  capi ta l  ga in omi t ted by the pet i t ioners on the return,

the application of the minimum income tax to that port ion of the
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capital gain not taxed which is considered an item of tax pref-

erence, and included adjustments made for modif ication of

a l locable expenses.  Accord ingLy,  a  Not ice of  Def ic iency was

issued November 24,  L975,  ssser t ing addi t ional  income tax due

o f  $5 ,522 .97 ,  p l us  i n t e res t  t o  t ha t  da te  o f  $1 ,081 .51 .

3.  Pet i t ioners,  Mart in  H.  Proyect  and Nel l ie  t { .  Proyect ,

repo r ted  l ong  te rm cap i ta l  ga ins  o f  $158 ,085 .39  on  the i r  L972

Federal income tax return. To this f igure, petit ioners added

short term capital gains and reported one-half of that sum as

income from the sale of capital assets on both their Federal and

New York personal income tax returns.

CONSL_USTONS OF LAII

A. Itrat the Income Tax Bureau properly modif ied petit ioners'

Federal adjusted gross income, to arrive at New York adjusted

gross income, by adding thereto one-f i f th of the amount by which

net long term capital gain exceeded net short term capital loss

fo r  t he  yea r  L972 .  (Tax  Law $  6 f2 (b )  ( f ) ) .

B. That the Income Tax Bureau properly computed the minimum

taxable income of petit ioners pursuant to ttre provisions of

section 622 of the Tax Law for the taxable year in question.

C. That the Income Tax Bureau properly computed the interest

on the tax asserted to be due pursuant to section 684 of the Tax

Law.  Cooper -Smi th  v .  B raga l i n i ,  4  A .D .  2d  374 .



4-

D. That  the State Tax Commiss ion lacks jur isd ic t ion to

consider constitut ional questions and, f irrther, Lhe constitut ion-

al i ty of the laws of the state of New \iork are presumed at the

administrative level.

E.  T l ra t  the pet i t ion of  Mart in  H.  Proyect  and Nel l ie  W.

Proyect is denied and the Notice of Deficiency issued November 24,

L975 is  susta ined.

DATED: Albany, New York

September '1 
,  1977

CCD,IMISSION


