
STATE OF NET,I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
REGINALD ROSE and ELLEN ROSE

For a Redeterminat ion of a Def ic iency or
a Revlsion of a Determinat lon or a Refund
of Personal Income

AFFIDAVIT OF MAILING

Taxes under Art ic le(x) 22 of the
Tax Law , for the Year QG*)oo(*xxnoddx) L967 .

State of New York
County of Albany

Marsina Donnini , being duly sworn, deposes and says that

she is an employee of the Department of Taxatlon and Flnance, over 18 years of

age, and that on che22nd day of ,Ju1y ,  L977, she served the wlthin

Notice of Decision by (x*nt6{**d) mall upon Reginald Rose &

Ellen Rose (u€S6neflaaxS0€.:o8) rhe petitloner tn the withln proceeding,

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

as ror lows: H'"i"Hi;".ilil:t$"1:;"
Princes Gate
London S.W.  7 ,  Eng land

and by deposit ing same enclosed ln a postpald properly addressed wrapper ln a

(post of f ice or off ic lal  depository) under Lhe excluslve care and custody of

the Unlted States Postal  Service within the State of New York.

That deponent further says that the said addressee is the (cmres*xGd*:g

gfufl*) petitloner herein and that the address set forth on sald ltrapPer ls the

last knoqnr address of the {ueryxeeex:r&{!€D<E8>olx} petltloner.

Sworn to

22nd day

i
I

before me this

of July , L9'77.
ni
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

REGINALD ROSE and ELLEN ROSE

For a Redeterminat ion of a Def ic iency or
a Revision of a Determlnat ion or a Refund
of Personal fncome

AFFIDAVIT OF MAILING

Taxes under  Ar t i c le (3  22 of the
Tax Law for the Year(ep<oo<Auxlo.D(x) L967.

State of New York
County ofAlbany

Marsina Donnini , being duly sworn, depoees and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the22nd day of July ,  L977, she served the withln

Notice of Decision by (cert i f led) mai l  uPon Kenneth A. Lapat ine

by enclos ing a

as  foL lows :

(representat lve of)  the pet i t loner in the within proceeding'

true copy thereof in a securely sealed postpald wrapper addressed
Kenneth A. Lapat ine, Esq.
Carro, Spanbock, Londin, Rodman & Fass
10 East 4ALh Street
New York, New York 10016

and by deposit ing same enclosed in a postpald properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Serviee within the State of New York.

That, deponent further says that the said addressee is the (representative

of the) pet i t ioner herein and that the address set forth on said nrapper ls the

last knorm address of the (representat ive of the) pet l t ioner.

Sr,rorn to before me this

22nd, day of July ,  L97'7.
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STATE OF NEW YORK
STATE TN( COM},IISSION

In the l" lat ter of  the Pet i t ion

o f

REGINALD ROSE and ELLEN ROSE

For a Redeterminat ion of a Def ic iency or
a Revl.s ion of a Determinat ion or a Refund
of Personal Income
Taxes under Art icl-e (x) 22

by enclos ing a

as  fo l l ows :

Sworn to before me thls

22nd day of ,JuIy

Tax Law for the Year{e!:<oo<ftxtn&(x)K 1967:

SEate of New York
County of Albany

Marsina Donnini , being duly sworn, deposes and says that

she is an enployee of the Department of Taxatlon and Flnance, over 18 years of

age, and that on the22nd day of July ,  L977, she served the wlthin

Notice of Decision by (cert l f ied) mai l  upon Phi l ip Plumer

(representatlve of) the petlt loner ln the within proceeding,

true copy thereof in a securely sealed postpaid wrapper addressed

Mr. Philip P1umer
David W. KaXz & Company
10 East 40th Street
New York, New l/lrrrk 10016

and by deposit ing same enclosed in a postpald properly addressed wrapper ln a

(posc off ice or off ic ial  depository) under the exclusive care and custody of

the United States PosEal Service within the State of New York.

That deponent further says that the said addreasee ls the (representative

of the) pet i t ioner herein and that the address set forth on sald l rrapper is the

last knorsn address of the (representat ive of the) pet i t loner.

of the

\, / \
/\.-,

, 1s77. /t te-,* ,:- Z)>---r', ,

AFFIDAVIT OF MAILING
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J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N t

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

.hly 15l, tffi?

Itb * lltre nrnfiHtfd noil
m Xfnn*tc fnilr fr,th
frlffimn
Iil.m s**. ?p n*fmt

m fr; * llr* hrrt

Please take notice of the OffiSm;
of the State Tax Commission enclosed herewith.

You have now exhausted vour r ieht of  review at the administrat ive
level' Pursuant to sectionf) r$ro of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Practice Laws and Rules, and must be commenced ig thq S-upreme
\-ourt  or tne Jrate oI r \ew yorK, . ' lDany uounry, wlrnln |  IGlDr

from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the prbper authority for reply.

nr
ms,ln$ 6ff1cfi

Petitioner's Representative

Taxing Bureau's Representative

ffim

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSfON

I n  t he  Ma t te r  o f  t he  Pe t i t i ons

o f
DECTSTON

REGINALD ROSE And ELLEN ROSE

fo r  Rede te rm ina t i on  o f  a  De f i c i ency  o r
for  Refund of  Personal  Income Tax under
Ar t i c l e  22  o f  t he  Tax  Law fo r  Lhe  Year
1  967

Pe t i t i one rs ,  Reg ina ld  Rose  and  E I l en  Rose ,  30  K ings ton

House  Nor th ,  P r inces  Ga te ,  London  S .  W.  7 ,  Eng land ,  f i l ed

pe t i t i ons  fo r  rede te rm ina t i on  o f  a  de f i c i ency  o r  f o r  re fund  o f

pe rsona l -  i ncome tax  under  A r t i c l e  22  o f  t he  Tax  Law fo r  t he  yea r

L967  ( r i l e  No .  01244)  .

A fo rmal  hear ing  was he ld  be fore ,  pau l  B .  Coburn ,  Hear ing

O f f i c e r ,  a t  t h e  o f f i c e s  o f  t h e  S t a t e  T a x  C o m m i s s i o n ,  B 0  C e n t r e

S t r e e t ,  N e w  Y o r k ,  N e w  Y o r k  o n  J u n e  L 9 ,  L 9 7 3  a t  2 . 4 5  P . M .

P e t i t i o n e r s  a p p e a r e d  b y  P h i l i p  P l u m e r  a n d  K e n n e t h  A .  L a p a t a i n e ,

Esq.  The Income Tax  Bureau appeared by  Sau l  Hecke lman,  Esq.

( S o l o m o n  S i e s ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether days worked at

Reginald Rose and E11en Rose,

outs ide New York State in  the

home in  Connec t i cu t  by  pe t i t i one rs ,

produced income a l locable to  sources

yea r  L967 .
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FI_NDINGS OF FACT

1 .  Pe t i t i one rs ,  Reg ina ld  Rose  and  n I l en  Rose ,  f i l ed  a

Form TT-2O9 (New York State combined income tax return for non-

res iden t  mar r i ed  pe rsons  f i l i ng  a  j o in t  Federa l  and  e lec t i ng  to

f i l e  sepa ra te  New York  S ta te  re tu rns )  f o r  t he  yea r  L967 .  They

. l . i s t ed  Fede ra l  i ncome  f r om wages  as  $9 ,379 .00 ,  o f  wh i ch  $3 ,399 .00

was  a l l oca ted  to  Reg ina ld  Rose  i n  New York  S taLe  and  $2 ,990 .00

was  a l l oca ted  to  E - l l en  Rose  i n  New York  S ta te .  They  l i s ted  bus iness

income  on  t he  Fede ra l  r e tu rns  as  $118 ,873 .45 .  A  w i t hho ld i ng  s ta te -

men t  a t t ached  t o  t he  re tu rn  l i s t ed  $ f10 ,000 .00  i n  wages  pa id  sub -

jec t  t o  w i thho ld ing  f rom De fender  P roduc t i ons ,  I nc .

2.  On November 30,  L97O, the Income Tax Bureau issued a

S ta temen t  o f  Aud i t  Changes  aga ins t  pe t i t i one r ,  Reg ina ld  Rose ,  im-

pos ing  add i t i ona l  pe rsona l  i ncome tax  fo r  t he  yea r  L967  o f  $3 ,903 .89 ,

p lus  $6L4 .7L  i n  i n te res t ,  upon  the  g rounds  tha t  ad jus tmen ts  were

made  pe r  a  Federa l  aud i t  and  tha t  t ime  spen t  a t  a  taxpaye r ' s  home

is  no t  recogn ized  as  a  p rope r  bas i s  f o r  a l l oca t i on  o f  i ncome f rom

sa la r i es  and  wages .  Acco rd ing l y ,  a  No t i ce  o f  De f i c i ency  was  i ssued

to ta l l i ng  $4 ,518 .50 .  He  i s  no t  con tes t i ng  t he  ad jus tmen ts  made

as  pe r  a  Fede ra l  aud i t .

3 .  On  November  30 ,  L97O,  the  Income Tax  Bureau  i ssued  a

S ta temen t  o f  Aud i t  Changes  aga ins t  pe t i t i one r ,  E l l en  Rose ,  impos -

ing  add i t i ona l  pe rsona l  i ncome tax  fo r  t he  yea r  1967  o f  $166 .50 ,



- 3 -

p l us  $26 .22  i n  i n t e res t ,  upon  t he  g rounds  t ha t ,  ad jus tmen ts  we re

made  to  con fo rm to  a  Federa l  aud i t  and  tha t  t ime  spen t  a t  t ax -

paye r ' s  home i s  no t  recogn ized  as  a  p rope r  bas i s  f o r  a l l oca t i on

o f  i ncome f rom sa la r i es  and  wages .  The re fo re ,  t he  $5 ,980 -00

rece ived  by  he r  f rom De fender  P roduc t i ons ,  rnc '  i n  1967  was

ent i re ly  taxable to  New York State.  Accord ingty ,  a  Not ice of

De f i c i ency  was  i s sued  t o ta l l i ng  $L92 .72 .  She  i s  no t  con tes t i ng

the  ad jus tmen ts  made  as  pe r  a  Federa l  aud i t .

4 .  Pe t i t i one rs ,  Regp ina ld  Rose  and  E t l en  Rose ,  were  res i -

den t s  o f  Connec t i cu t  i n  L967 .

5 .  Pe t i t l one r ,  Reg ina ld  Rose ,  was  the  ch ie f  execu t i ve

of f icer  o f  Defender  Product ions,  fnc.  o f  New York,  New York,  dur-

i ng  the  yea r  L967 .  Pe t i t i one r  a l so  deve loped  and  wro te  sc r i p t

packages for  var ious te lev is ion ser ies for  h is  employer ,  Defender

p roduc t i ons ,  I nc .  Mos t  o f  t he  a fo remen t ioned  work  was  pe r fo rmed

a t  pe t i t i one r ' s  home in  Connec t i cu t .  The  company  had  been  inco rpo -

ra ted  i n  New York  S ta te  on  Oc tobe r  18 ,  1960 .

6 .  Pe t i t i one r ,  E l l en  Rose ,  wo rked  as  an  ass i s tan t  t o

Reg ina ld  Rose  fo r  De fender  P roduc t i ons ,  I nc . ,  i n  t he i r  Connec t i cu t

home.

7.  Defender  product ions,  Inc.  owned the home in  Connect icut

re fe r red  to  i n  F ind ings  o f  Fac t  t t 4 t t  and  ' 5 r r ,  sup ra .  De fender
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P roduc t i ons ,  f nc .  d i d  no t  f i l e  a  ce r t i f i ca te  o f  do ing  bus iness  i n

Connec t i cu t  i n  L967 .  De fender  P roduc t i ons ,  I nc .  owned  a  co -ope ra -

t ive apar tment  at  35 Sut ton Place,  New York,  New York dur ing L967 '

B .  Pe t i t i one r ,  Reg ina ld  Rose ,  was  re imbursed  by  De fender

Product ions,  Inc.  fOr  severa l  bus iness luncheons for  each month

of 1967' These lunches were alr in New York' New York'

g .  De fender  p roduc t i ons ,  I nc .  I i s ted  i t s  add ress  as  I0  Eas t

4oth Street, New York, New York, orl i ts New York State Corporation

Franch ise  Tax  Repor t s  f o r  t he  yea rs  end ing  Apr i l  30 ,  1967  and

Apr i l  30 ,  1968 .  A l t  co rpo ra te  i ncome on  those  re tu rns  was  a l l oca ted

to New york State.  The returns d id not  ind icate any out  o f  s tate

o f f i ces .

I0 .  De fender  p roduc t i ons ,  I nc .  had  seve ra l  o the r  emp loyees

in 1957 and no ev idence was of fered as to  where they worked.

l l .  No  documen ta ry  o r  o the r  subs tan t i a l  ev idence  was  o f fe red

tha t  an  o f f i ce  cou ld  no t  be  se t  up  fo r  pe t i t i one rs ,  Reg ina ld

Rose  and  E l l en  Rose ,  i n  New York  S ta te ,  no r  t ha t  pe t i t i one rs  were

requi red to  work outs ide New York State by the i r  employer ,

De fende r  P roduc t i ons ,  r nc -  i n  L96 '7 .

CONCI,USIONS OF IJAI^I

A.  That  s ince the days worked at  home in  connect icut  by

pe t i t i one rs ,  Reg ina ld  Rose  and  E l l en  Rose ,  i n  1967  were  fo r  t he i r

convenience as opposed to the actual  necessi ty  of  the i r  employer ,
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therefore,  the income so produced

New York State wi th in  the meanincr

the  Tax  Law and  20  NYCRR 131 .16 .

DATED; Albany, New York

July  22,  L977

en t i re l y  a l l ocab le  to

i n ten t  o f  sec t i on  632  o f

was

and

B.  Tha t  t he  pe t i t i ons  o f  Reg ina ld  Rose  and  E I Ien  Rose  a re

den i -ed  and  the  no t i ces  o f  de f i c i ency  i ssued  November  30 ,  1970  a re

sus ta i ned .

STATE TAX COMMTSSTON

COMMISSIONER-Z_-

COMMISSIONER


