
STATE OF NEI^I YORK
STA.TE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon

o f

ARTHUR H. SCHEHR and IVIA'RY E. SCHEHR

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat lon or  a Refund
of Personal Income

AFFIDAVIT OF MAILING

Taxes under  Ar t i c le ( r |  22 of the
Tax Law for the Year(t$>oo<*xdc&(r) L9'7O.

State of New York
County of A1bany

Bruce Batchelor , being duly sworn, deposes and says that

rfrre is an empl-oyee of the Department of Taxation and Flnance, over 18 years of

age, and that on the 14th day of Apri l ,  L9'77, lhe served the wlthin

Not ice of  Decis ion by (cert i f ied) mai l  upon Arthur H. & Mary E.

Schehr (reWs*oofi*fim<:e*) the petitioner in the within proceeding,

by enclosing a true copy thereof in a securely seaLed postpal.d wrapper addreseed

a s  f o l l o w s :
Mr. & Mrs. Arthur H. Schehr
7 Frederick Drive
Saratoga Springs, New York L2866

and by deposit tng same enclosed in a postpaid properly addressed wrapper ln a

(posc off ice or off ictal  deposicory) under the exclusive care and custody of

the United States PostaL Service within the State of New York.

That deponent further says that the said addreasee is the (cfopmf,aGdxr

$*>eE) petitioner herein and that the address set forth on sald ltrapper ts the

last known address of the (rtr{lxm#*!alv:er<g*#e) petltioner.

Sworn to before me this

L4th day of April

rA-3 (2/76)

,  L977 ,



STATE OF NEW YORK
STAIE TAX COtr,IMISSION

In  the Mat ter  of  the Pet i t ion

o f

ARTTIUR H. SCHEHR ANd I4ARY E. SCHEHR

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat lon or  a Refund
of Personal Income
Taxes under Art lcle(x) 22

enclos ing a

fo l l ows :

AFFIDAVIT OF MAILING

Tax Law,for the Year(o):oo<*sdo6(*) L97O.

State of New York
County of Albany

Bruce Batchelor , being duly sworn, deposes and says that

tthe is an employee of the Depart,ment of Taxation and Finance, over 18 years of

age, and that on the 14th day of April , L9 77, *re served the wlthin

Not ice of  Decis ion by (cert l f ied) mail upon Harold W. Rosenstrauch

of the

(representat ive of)  the pet l t ioner ln the wtthin proceeding,

true copy thereof in a securely seal-ed postpald wrapper addressed

IIaroId W. Rosenstrauch, Esq.
100 State Street
AJ-bany, New York L22O7

by

a s

and by ,Jeposlt ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic lal  depository) under the excluslve care and custody of

the Unlted States Posta]" Service within the State of New York.

That deponent further says that the said addressee ls the (representatlve

of the) pet i t , ioner herein and that the address set forth on eaid r i l rapper is the

last knovm address of the (representat ive of the) pet i t loner.

Sworn to before me this

J-4Lh day of April

rA-3 (2/76)

,  L977 .



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

rgnil ltr ll"t

AODRESS YOUR REPLY  TO

T E L E P H O N E :  ( 5 . | 8 ) {ll-l?lt

r tlk * lf;l* ftffi & SGhffi
? ;rrdm[* ffil,ur
ssrtil|n 0frlnf,nr ffiffi mto

m mr I lttrr S{tfrtl
Please take notice of the lmIBIil
of the State Tax Commission enclosed herewith.

?Lease take futther notice that Pursuant to
Section(l 0f0 of the Tax Law, any
proceeding in court to revieqt an adverse deci-
sion must be cormnenced within t nilhf
from the date of this not ice.

Inquiries concernlng the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relative
hereto na,y be addressed
will be referred to the

Enc. ht
nr|[s oGttff

Peti t ioner '  s Representat ive :

Taxing Bureau t s Representative :

proPer par or

rA-L.L2 (L/7 6)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

ARTHUR H. SCHEHR and IvIARY E. SCHEHR DECISION

for Redetermination of a Deficiency or
for Refund of Personal Income Taxes :
under Art icle 22 of the Tax Law for the
Year  L97O

Pet i t ioners,  Ar thur  H.  Schehr  and Mary E.  Schehr ,  7

Frederick Drive, Saratoga Springs, New york L2866, f i led a

pet i t ion for  redeterminat ion of  a  def ic iency or  for  re fund

of personal income taxes under Art icle 22 of the Tax Law

fo r  t he  yea r  L97O.  (F i l e  No .  0001510 )

A formal hearing was held before Edward L. Johnson,

Hear ing Of f icer ,  a t  the of f ices of  the State Tax Commiss ion,

Bui ld ing 9,  State Campus,  Albany,  New York L2227,  or r  June 23,

L976  a t  9 :15  a .m.  Pe t i t i one rs  appeared  by  Haro ld  W.

Rosenstrauch, Esg. The Income Tax Bureau appeared by Peter

Cro t t y ,  Esq .  (A lexander  We iss ,  Esg .  o f  counse l ) .
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ISSUE

Whether petit ioners I removal to Guam pursuant to a renew-

able two-year contract of employment, and their establishment

of  a  p lace of  abode on cuam, suf f ic ient ly  establ ished pet i -

t ionerst  change of  domic i le  so as to  change the i r  s ta tus as

New York State res idents.

FTNDTNGS OF FACT

1.  Pet i t loners,  Ar thur  H.  Schehr  and Mary E.  Schehr ,

t imely f i led a New York State resid.ent income tax return for

the year L97O, indicating ttrereon that the petit ioners changed

thei r  res ident  s tatus on Ju ly  L6,  I97O.

2.  The taxpayers made an a l locat ion of  the i r  to ta l  Fed.era l

i ncome o f  $L7 ,649 .OO to  exc lude  $11 ,308 .O0  a l l eged  to  ? rave  been

earned outs ide the State of  New York.  Pet i t ioners,  Ar thur  H.

Schehr and Mary E. Schehr, computed the income tax due New

York State on the basis  of  96,341.00 that  they considered as

earned in  New York State f rom,January 1,  L97O through July  L6,

L970 .

3.  As the resul t  o f  an audi t  o f  the L97O State income tax

return, the Income Tax Bureau issued a Notice of Deficiency and

a Statement of Audit C'hanges dated January 29, 1973. fhe notice

stated that the Income Tax Bureau had determined that petit ioners'
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absence from New York State was due to a contractual agree-

ment with the United States government for a definite period

of employment, and. trad not effected a change in domici le for

income tax purposes.  A def ic iency was assessed of  $4O0.34

p lus  i n te res t .

4. The rncome Tax Bureau determined that petit ioners,

Arthur H. Schehr and Mary E. Schehr, had not d.eparted from

New York State for Guam, Mariana Islands with the intention

of removinq their domici le to Guam.

5.  The pet i t ioners,  Ar thur  H.  Schehr  and Mary E.  Schehr ,

so ld the i r  Glens FaI Is ,  New York home,  c losed the i r  bank

accounts, took their chi ldren out of school, and moved to

Guam in the Mariana Islands, in the Southwest Pacif ic in Ju1y,

1970.  This  removal  was pursuant  to  a re-ass ignment  of  pet i -

t ioner ,  Ar thur  H.  Schehr ,  as an a i r  contro l ler  for  the Federa l

Aviation Agency. The agreement of employment signed by peti-

t ioner ,  Ar thur  H.  Schehr ,  on May L7,  L97O obl igated h im to

remain in overseas service for at least 24 months, and granted

him relocation r ights to the Eastern Region of the United

States subject  to  the needs of  the FAA serv ice.

6.  Pet i t ioners,  Ar thur  H.  Schehr  and Mary E.  Schehr ,

rented l iving quarters in Guam, put their chi ldren in school,
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opened a bank account, purchased an automobile and acquired

dr iversr  l icenses,  and l ived in  Guam for  two years.  fhe

Federal Aviation Agency did not renew the overseas assignment

of petit ioner, Arthur H. Schehr.

7.  Pet i t ioner ,  Ar thur  H.  Schehr ,  reguested re-ass ignment ,

to the Eastern Region of the United States, specifying to the

fAA f ive stations to which he preferred assignment. T\,,ro of

these were in New York State.

B.  The posi t ion of  a i r  t ra f f ic  contro l ler  which the

pet i t ioner ,  Ar thur  H.  Schehr ,  had occupied.  in  Glens Fal ls ,  New

York prior to his re-assiginment to Guam, Mariana Islands, in

1970 was c lass i f ied at  grade GS-9.  The ass ignment  to  Guam

carried with i t  a promotion to grade GS-10. Upon re-assignment

to Glens Fal ls ,  New York,  the pet i t ioner ,  Ar thur  H.  Schehr ,  had

to resume grade GS-9,  to  which contro l lers  at  that  s tat ion were

en t i t l ed .

9.  Pet i t ioners,  Ar thur  H.  Schehr and Mary E. Schehr,

in New York State frommaintaj-ned a permanent place of abode

January,  L97O to ,Ju ly  L5,  L97O. They

Guam, Mariana fslands for the balance

pursuant to a contract of employment

changed their abode to

of  the tax year  L97O

for  a def in i te  r :er iod of

two years between petit ioner, Arthur H. Schehr, and the FAA.



- 5 -

CONCLUSIONS OF I,AW

A. That, for New York State income tax purposes, a resid.ent

ind iv idual  is  one who is  domic i led in  th is  State,  un less he

mainta ins no permanent  p lace of  abode in  th is  State,  mainta ins

a permanent place of abode elsewhere, and spends in the aggre-

gate not more than thirty days of the taxable year in this

State.  (Tax Law,  sect ion 605 (a)  ( f )  )  Pet i t ioners admi t ted ly

spent more than six months of the taxable year of L97O in New

York State, and during that t ime had no permanent place of

abode elsewhere.

B. That the question of domici le is one of the intention

of the petit ioners to abandon their current one, and to estab-

l ish a f ixed and permanent home in another given p1ace. Every-

thing that petit ioners did was as consonant with their moving to

a new job location for a l imited and definite stay (without

g iv ing up the i r  then present  domic i le)  as i t  was wi th  the i r

al leged intent to establish a new perrnanent home. (20 NYCRR

LO2 .2  (d )  ( 2 )  Tax  Law ,  sec t i on  e  05  (a )  )

C.  That  the pet i t ioners fa i led to  establ ish by a prepon-

derance of the credible evidence that they changed their

domic i le  f rom New York State in  1970.
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D. That the petit ion of Arthur H. Schehr and Mary E.

Schehr  is  in  a l l  respects  denied and the Not ice of  Def ic iency

dated January 29,  L973 is  susta ined.  In terest  shal l  be com-

puted at the rate required by the Tax Law unti l  the whole of

the def ic iency shal l  have been paid.

DATED: Albany, New York
Apr i l  14 ,  L977

STATE TAX COMMISSION

tl

PRESIDENT

hb-be- \CN*'
COMMISSIONER

COMMISSTONER

---'.-4


