
STATE OF NEW YORK
STATE TAX COMI'{ISSION

In  the  Mat te r  o f  the  Pet i t ion
:

o f

RUBIN SENOR AND CECILE SENOR 
:

For  a  Redeterminat ion  o f  a  Def ic iency  or  :
a  Rev is ion  o f  a  Determinat ion  or  a  Refund
ofPersonal Income & Unincorporated Busines6
Taxes  under  Ar t i c le  (s )  ZZ U Z3 o f  the
Tax Law for rhe year(s)p66$g€€g06gh :

1970 throus,h 1972

Sta te  o f  New York
County of Albany

John Huhn

)€he is  an employee of  the

age ,  and  tha t  on  the  1s t

No t i ce  o f  Dec i s i on

AFFIDAVIT OF MAILING

,  being duly sworn, deposes and says that

Departrment of Taxat ion and Finance, over 18 years of

day of September ,  L977 ,  i lhe served Lhe within

( representa t ive  o f )

by enclosing a true copy thereof in a

as  fo l lows:  f ra  J .  pa les t in ,  Esq.
529 FLftkr Avenue
New York, New York

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  Sta tes  Pos ta l  serv ice  w i th in  the  s ta t ,e  o f  New york .

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said r^rrapper is the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

by  (cer t i f ied)  ma i l  upon I ra  J .  Pa les t in ,  Esq.

the pet i t ioner in the within proceeding,

secure ly  sea led  pos tpa id  wrapper  addressed

Sworn

1 s t

to

d a

be fo re  me  th i s

Y of  September

rA -3  (2 /76 )

, L9 i'7,



STATE OF NEI^I YORK
STATE TAX COMI'{ISSION

In the Matter of the Pet i t ion

o f
RUB]N SENOR AND CECILE SENOR AFFIDAVIT OF MAILING

For a Redeterminat ion of a Def ic iency or :
a Revlsion of a Determinat ion or a Refund
of Pexsonal fncome & IJnincorporated Business
Taxes under ArticLe(gfl 

"Z 
& 23 of thet"" t"' to' 'n' 

1'oT(1)nl:ff*Iry"0 - 
'

State of New York
County of Albany

Marsina Donnini , betng duly sworn, deposes and says that

she is an eurployee of the Department of Taxation and Finance, over 18 years of

age, and that on the 1[16 day of Au*ust , L9?T , she served the wlthin

Notice of Decision by (cert i f ted) maiL upon Rubin Senor & Ceci le Senor

$qflfGHililfieN[eXdf$ the petitioner tn the within proceedLng,

enclosLng a true copy thereof Ln a securely sealed postpaLd rrrapper addressed

foLlows: Rubin Senor & Ceci le Senor
- a a  ^ .

1U6 Riverside Drive
New Yorko New York 1OO24

and by deposit ing same enclosed in a postpaid properLy addressed wrapper ln a

(post of f ice or off ic ial  depository) under Lhe exclusive care and custody of

the Unlted States PosEal Service within the State of New York.

That deponent further says that the said addreseee ls the ftffilugilEhn[

)Afu$fiCd peticioner herein and that the address set forth on said lrrapper is the

last known address of the M petlt loner.

Sworn to before me this

16th day of AuAusr

by

a s

rA- 3 (217 6)

,  1977.



STATE OF NEI^T YORK
STATE TAX COMI'IISSION

In the Matter of the Pet i t ion
:

o f
RUBIN SENOR AND CECILE SENOR :

For a Redeterminat ion of a Def ic iency or :
a Revision of a DeterminatLon or a Refund
ofPersonal Income & Unincornorated Businesd
Taxes  under  Ar t i c le (s ) i \ . t l  o f  the
Tax Law for the Year(s)$frffii66|1ftq) :
t9?O +:nrongh 197)

State of New York
CounEy of Albany

AFFIDAVIT OF MAILING

Marsina Donnini , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the 1S16 day of Ausust , L9T? , she served the wlthln

Notice of Decision by (cert i f ied) mai l  upon Ira J.  Palest in,  Esq.

(representat ive of)  the pet i t loner ln the wlthin proceedlng,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as foL tows:  I ra  J .  pa tes t in ,  Esq.
52O Fifth Avenue
New York, New York

and by deposlt ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off lc ial .  depository) under the excluslve care and custody of

the Unlted States Postal  Servlce withln the State of New York.

That deponent further says that the sald addresaee is the (repreeentative

of the) pecit,ioner herel-n and that the address set forth on eaid lrrapper le the

last known address of the (representat ive of the) pet i t loner.

Sworn to before me thls

16tb" day of August

rA-3 (2176)

Le77.



STATE OF NEW YOR.K
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YoRK 12227

Auguat 16t 1W7
J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

Rubln Seaor & Ceclle $lrnor
186 Stvsrelds Drlvo
lfcr Iort, Nr* Xork $0e4

Doar t{r. & t{ra. Seaorr

Please take notice of the Dpoietog
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(s) 690 4 ?aA .the..Tax 

Law, any
proceeding in court to review a?r adveGE decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within b Honthr
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

s$n$
fan

trcartag Off,Lccr

cc: Pet i t ioner 's Representat ive

Taxing Bureauts Representat ive

.'t .

TA-r . r2 (6/77)



STATE OF NETI YORK

STATE TAX COMMISSION

In the Matter of the Petit ions

o f

RUBIN SENOR AND CECILE SENOR

for Redetermination of a Deficiency or
for Refund of Personal Income and
Unincorporated Business Taxes under
Articles 22 and 23 of the Tax Law for
the Years 1970 through L972.

DECISION

Pet i t ioners,  Rubin Senor  and Ceci le  Senor ,  186 Rivers ide

Drive, New York, New York L0024, f i led petit ions for redetermina-

t ion of a deficiency or for refund of personal income and

unineorporated business taxes under Art icles 22 and 23 of the

Tax Law for  the years 1970 through L972.  (F i le  No.  00409) .

A formal hearing was held before Michael Alexander, Hearing

Off icer ,  &t  the of f ices of  the State Tax Commiss ion,  Two Wor ld

Trade Center ,  New York,  New York,  on October  28,  1976 at  10:45 A.M.

and  con t i nued  on  Oc tobe r  29 ,  L976  a t  l 0 :45  A .M.  The  pe t i t i one rs

appeared by Ira J. Palestin, Esq.. The Income Tax Bureau appeared

by  Pe te r  C ro t t y ,  Esq .  (A rno ld  Dorman ,  Esq . ,  o f  counse l ) .

ISSUE

I .  Whether the transfers of funds from a corporation, the

sole shareholder therein being petit ioner, Rubin Senor, to a
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related unincorporated business, also conducted by peti t ioner,

Rubin Senor, eonstituted constructive dividends paid to

petit ioners, Rubin Senor and Cecile Senor and, as such, were

income subject to personal income tax.

II .  Whether petit ioners* deductions for domestic travel

were properly disal lowed by the Income Tax Bureau.

FINDINGS OF FACT

1. Petit ioner, Rubin Senor, f i led New York State unincorporated

business tax returns for the business income of General Yarns

Conver t ing Co. ,  for  the years L970 through L972.  Pet i t ioners,

Rubin Senor and Cecile Senor, his wife, f i led New York State

personal income tax returns for the years L970 through L972. The

business income from the unincorporaied business was included in

the computation of adjusted gross income on Lhe personal income

tax returns.

2. On June 24, L974, the Income Tax Bureau issued a State-

ment of Audit Changes to Rubin Senor and Cecile Senor, his wife,

s tat ing addi t ional  personal  income tax due of  $L2,803.72,  p lus

penal ty  of  $13.25 (pursuant  to  sect ion 685(c)  o f  the Tax Law)

fo r  1970 ,  $242 .90  f o r  L97L ,  and  $263 .99 ,  p l us  a  pena l t y  o f  $ f26 .30

pursuant  to  sect ion 685(c)  fo t  L972,  p lus in terest  to  date for

a1l  three years.  Accord ingly ,  a  Not ice of  Def ic iency was issued on

Jr:ne 24, L974, assert ing addit ional personal income tax due for

the three years in question, plus penalt ies and interest, in the

sums stated in the Statement of Audic Changes.
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3. On Jr:ne 24, Lg74, the Income Tax Bureau also issued

a Statement of Audit Changes to Rubin Senor, stating addit ional

unincorporated business tax due for the years L97A through

Lg72  i n  t he  sums  o f  $253 .53 ,  i 2 , 510 .88  and  $686 -L6 ,  r espec t i ve l y ,

plus interest to that date on the total for the ttrree years'

Accord ingly ,  a  Not ice of  Def ic iency was issued on June 24,  1974,

assert ing addit ional unincorporated business tax due for the

years  L }TO th rough  Lg72  in  the  sum o f  $3 ,450 .57 ,  p lus  i n te res t

t o  t ha t  da te  o f  $439 .89 .

4. Both statements of audit changes contained computations

in accordance with schedules result ing from a f ield audit,  said

sctr-edules having been attached to the statements sent to petit ioners '

The petit ioners concede, and do not contest those port ions of

the schedule of audit ad.justments regarding "interest income

deemed business income" in 1970 and L97L, unsubstantiated con-

tr ibutions disal lowed for al l  three years, home entertainment

disal lowed for al l  three years and unsubstantiated rent expense

disallowed for al l  three years. Although the audit adjustnent

for "domestic travel disal lowed as unsubstantiated" was not

conced.ed, oo evidence was adduced in Lhis regard. The con-

tested aud.it  adjustment contained in the schedule was one made

for "Constructive Dividend result ing from interest-free loans

from corporations in which taxpayer is the sole stockholder for

whicFr, notes were never issued. Loans were not reflected in the

corporation balance street as loans to stockholders."
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5.  Pet i t ioner ,  Rubin Senor ,  was the so le shareholder  of

General Yarns Convert ing Corporation, the business of which

was the buying and sell ing of yarn at vdrolesale. Petit ioner

was also the sole owrler of General Yarns Converting Company,

an unincorporated business engaged in the business of processing

and converting yarn.

6. In the conduct of business, transfers of fr.mds were

frequently made by the corporation to the company for the purchase

of inventory in instances, and transfers of fr:nds were also made

by the company to the corporation. The books and records of both

business entit ies reflect a nr:mber of transfers of funds between

the corporation and the company in the years in question, most of

rrtr ich money was uti l ized to pay accounts payable. These transfers

of funds were made without any notes therefor and without arry

interest charged thereon. During L970, most of the transfers of

fr:nds were made from the corporation to the company. Seventy

five thousand dollars of these funds transferred in 1970, rnrhich

constituted most of the money transferred, was done by the draft ing

of a ctr,eck by the corporation, tdrich checks and check stubs con-

ta ined a notat ion " loan."

7.  Records of  the corporat ion ind icate that  by August  o f

L973, the company had made suff icient payments to the corporation

(w'ith the checks and check stubs marked "return loan" in most

instances) that the balance between the two entit ies had shifted,

with the corporation now indebted to the company. The audit

adjustment schedules are dated December 20, 1973.
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8. The corporation, which was a f iscal year taxpayer

with its taxable year ending on June 30, showed net income

and available cash for the f iscal years ending Jr:ne 31, L970

and June 30, L}TL on the balance sheets f i led with i ts

Federal returns. These balance str-eets and attachments thereto

also l isted, under other assets in the years in question, an

amount of money due from the converting company.

CONCLUSIONS OF LAW

A. Ihat the transfer of funds from the corporation to the

company were made on an "open account" arrangement which reflected

the mutual business interests of two related br-r 'sinesses.

B. That, based on al l  the facts and circr:mstances, and

after evaluating the actions of petit ioners regarding the two

businesses at t tre t ime of withdrawal of funds from the corporation,

such transfers were intended as loans and were intended to be

repaid.

C. Ihat where the transfers of funds constitute loans, Do

constructive dividend arises.

D. That the petit ions of Rubin Senor and Cecile Senor are

granted to the exLent that Lhe Notice of Deficiency issued June 24,

Lg74 for personal income tax is modif ied by the deletion of the

tax due on additional income, for a constructive dividend in

L1TO; that the Income Tax Bureau is hereby directed to accordingly
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modify said not ice of  def ic iencY;

the petit ions are denied; and that

not ices of  def ic iency for personal

taxes issued on June 24, L974 for

are sustained, together w'ith such

be lawfully due.

DATED: Albany, New York
August  L6 ,  L977

that except as so granted,

except as so granted, the

and unincorporated business

the years 1970 through L972

penalty and interest as may

I

\l\*m" }6"-*^
m

COMMISSION
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