
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  pe t i t i on

o f

FRANCIS SERGIO

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of  Personal  Income Taxes
Taxes  unde r  A r t i c l e (8 )  22

AFFIDAVIT OF MAILING

of the

b y

a s

Tax Law for the Year(s))OfiPeG066((iry(
1q2n,  R lqa1

S ta te  o f  New York
County of JoAlbany

John Huhn ,  being duly sworn, deposes and says that

pi f ie is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 1st day of September ,  L9 77, $he served the within

Notice of Decision by (cert i f ied) mai l  upon Francis Sergio

@ the pet i t ioner in the within proceeding,

enclosing a true copy thereof in a securely seal-ed postpaid wrapper addressed

fol lows. Francis Sergio
1124 77tb" Street
Brooklyn, New York 11228

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  un i t ed  s ta tes  Pos ta l  se rv i ce  w i t h in  t he  S ta te  o f  New yo rk .

T h a t d e p o n e n t f u r t h e r s a y s t h a t t h e s a i d a d d r e s s e e i s t h e @

Xft f f i f )  pet i t ioner  here in and that  the address set  for th on said \^r rapper is  the

lasr known address of rhe fiOenneOenenOOOeXFOffnOIX peririoner.

Sworn to before me th is

September

rA-3 (2/76)



STATE OF NEW YORK
STATE TAX COM},IISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

FRANCIS SERGIO

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Personal Income
Taxes under Ar t ic le  dS} 22 of  the
Tax Law f or the Year (s) pECRHE[I06(EL

S ta te  o f  New York
County of Albany

John Huhn

)She is  an employee of  the

age ,  and  tha t  on  the  1s t

Not ice of  Decis ion

,  being duly sworn, deposes and says that

Department of Taxat ion and Finance, over 18 years of

day of September ,  L9 ?Z ,  gf ie served the within

by (cert i f ied) mai l  upon Guy M. Puca, Esq.

of)  the pet i t ioner in the within proceeding,

in a securely sealed postpaid wrapper addressed

AFFIDAVIT OF MAILING

(representat ive

by enclosing a true copy thereof

as  fo l lows:  Guy M.  Puca,  Esq.
175 Remsen St.
Brooklyn, New York 11201

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (representat ive

o f  the)  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wrapper  i s  the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

Sworn to before me th is

1s t  day  o f  Sep tember

rA-  3 (2 /7  6)

,  1977.



STATE OF NEW YORK

STATE TAX.COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

tf.pt$rr 1t lfin
J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

frrnoU $rrato
{lelr ??th Stnrt
&rodr,l,ga1 lhry lort lfiAg

Sr*r $ rr

Please take notice of the htril'en
of the State Tax Commission enclosed herewith'

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion$) 5F of the Tax Law, any

proceeding in court to review an adverse decision by the State Tax

commission can only be inst i tuted under Art ic le 78 of the civ i l

Pract ice Laws and Rules, and must be commenced in the Supreme

Court of the State of New iork, Albany County, within h loothr

from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in

accordance with ttris decision may be addressed to the Deputy

Commissioner and Counsel to the New York State Department of

Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be

referred to the proper authority for reply.

Sincerelv.
a-- - 

-n 
,-'tt1o t,??*

rt0StFE GErlUf[t
grrri,S frrrtem

7v

Petitioner's Representative

Taxing Bureau's Representative

TA-r . r2  (6 /77)



STATE'OF NEW YORK

STATE TAX COMMISSION

In the Mat ter  o f  the Pet i t ion

o f

FRANCIS SERGIO

for Redetermination of a Deficiency
or for Refund of Personal Income Taxes
under Art icle 22 of the Tax Law for
the  Years  L970  and  L97L .

DECISION

Pet i t i one r ,  F ranc i s  Se rg io ,  res id ing  a t  LL24  77 th  S t ree t ,

Brooklyn,  New York LL228,  has f i led a pet i t ion for  redeterminat ion

of a deficiency or for refund of personal income tax under

Ar t ic le  22 of  the Tax Law for  the years 1970 and 1971.

(F i1e  No .  13 -5080740 ) .

A smal1 claims hearing was held before Joseph Chyrywaty,

Hear ing  O f f i ce r ,  oo  January  25 ,  1977  a t  9 :L5  A .M.  a t  t he  o f f i ces

of  the State Tax Commiss ion,  Two Wor ld Trade Center ,  New York,

New York.  The pet i t ioner  appeared wi th  h is  representat ive,  Guy M.

Puca,  Esq.  The Income Tax Bureau appeared by Peter  Crot ty ,  Esq. ,

(Lou is  Sen f t ,  Esq .  o f  counse l ) .

ISSIJE

Is the pet i t ioner ,  Francis  Serg io,  l iab le for  unpaid New York

State wi thhold ing taxes due f rom Fore ign Shipping Serv ice Co. ,  Inc.

for the year L970 and the period June 1, L97L through September 10,

L97L?
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FINDINGS OF FACT

1.  Fore ign Shipping Serv ice Company,  Inc.  fa i led to  pay

over to the Income Tax Bureau New York State personal income taxes

withheld from its employees during the year L970 and for the

per iod June t ,  L97L through September 10,  L97L.  The business is

present ly  insolvent .

2 .  On October  28,  L974,  the Income Tax Bureau issued a

Statement  of  Def ic iency against  pet i t ioner ,  Francis  Serg io,  imposing

a penalty equal to the amount of New York State withholding taxes

due from Foreign Shipping Service Company, Inc. for the year L970

and the per iod June 1,  L97L through September 10,  L97L,  upon

the grounds that  he was a person requi red to  co l lect ,  t ru thfu l ly

account for, and pay over said taxes and that he wil l ful ly fai led

to do so.  In  accordance wi th  the aforesaid Statement  of  Def ic iency,

the rncome Tax Bureau issued a Notice of Deficiency in the sum of

$2 ,708 .L0 .

3.  Pet i t ioner ,  Francis  Serg io,  was h i red by Fore ign Shipping

Serv ice Company,  Inc.  as the contro l ler  in  June,  L970.  He remained

an employee with the corporation r.mti l  July 23, L97L at which t ime

he res igned.  ! , Ih i le  employed by Fore ign Shipping Serv ice Co. ,  Inc. ,

he was primari ly responsible to maintain the corporate accounting

records.  He a lso had the author i ty  to  s ign New York State wi thhold ing

tax returns. After working for the corporation for a month or so,

he acquired the authority to sign checks, but signed only those checks

which the corporate pres ident  inst ructed h im to s ign.



4.

Foreign

of f i cer
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Pet i t i one r ,  F ranc i s  Se rg io ,  was  no t  a

Shipping Serv ice Company,  Inc. ;  nor  was

or  a d i rector  o f  sa id corporat ion.

shareholder in

he a corporate

CONCLUSIONS OF LAW

A. That  the pet i t ioner ,  Francis  Serg io,  was not  a  responsib l -e

person required to col l-ect, truthful ly account for and pay over

New York State withholding taxes due from Foreign Shipping Service

Company,  Inc.  for  the year  L97O and the per iod June 1,  L97L to

September 10, L}TL in accordance with the meaning and intent of

sect ions 674 and 685 (g)  o f  the Tax Law.

B.  That  the pet i t ion of  Francis  Serg io is  susta ined and the

Not ice of  Def ic iency dated October  28,  L974 is  cancel led.

DATED: Albany, New York

September 1, 1977

STATE TAX COMMISSION

lC'r^r^---


