
STATE OF NEW YORK.
STATE TAX COMMISSION

In  the l " la t ter  of  the Pet i t ion
:

o f

JAMES H. SHEILS ANd IVIARGARET L. SHEiI,S

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r  :
a  Revis ion of  a Determinat ion or  a Refund
of Personal Income :
Taxes under  Ar t i c le  ($  22 of the
Tax Law for the Year(s):<oocaElllD{!(x) :
L967 and 1968.

Sta te  o f  New York
County of Albany

John Huhn

*re is an employee of the

age,  and tha t  on  the  3rd

Not ice  o f  Dec is ion

AFFIDAVIT OF MAILING

,  being duly sworn, deposes and says that

Department of Taxat ion and Finance, over 18 years of

day  o f  October  ,  L977,  xhe served the  w i th in

by (cert i f ied) mai l  upon , fames H. Shei ls &

Margaret L' shet+seaermost.ixE11of) the peririoner in the within proceeding,

by enclos ing a t rue copy thereof  in  a securely  seaLed postpaid wrapper addressed

as rollows: T!; i"H3; illii"'- 
sheils

New Rochel le,  New York 10804

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the {uqrecserutxElue

x*ohx) pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the (nepxxsenuxr$€<!f,1otle) petitioner.

Sworn to before me this

3rd  day  o f  October  ,  1977.

rA -3  (2 /76 )



STATE OF NEW.YORK "

STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion
:

o f

JAIVIES H. SHEILS ANd MARGARET L. SHETLS

For  a  Redeterminat ion  o f  a  Def ic iency  or  :
a Revision of a Determinat lon or a Refund

AFFIDAVIT OF MAILING

of Personal Income
Taxes under  Ar t ic le(5)  22 of  the
Tax Law for the Year(s) oooFtrlod$) :
L967 and 1968.

Sta t ,e  o f  New York
County of Albany

John Htrhn , being duly sworn, deposes and says that

dne is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that,  on the 3rd day of October ,  L97' I  ,  l*he served the within

Notice of Decision by (cerr i f ied) mai l  upon Bertram Gezelter

(representat ive of)  Ehe pet i t ioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as follows: ffii::-.Tff1::', 
cPA

75 Maiden Lane
New York, New York 10038

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That,  deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said r^rrapper is the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

Sworn to before me th is

3rd day of  October

rA-3 (2/76)

, 197'7.



STATE OF NEW YORK

STATE,TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Oct$cr $r l9??J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

l0f. & t{[!. .Iemr E. Shel,lr
ItO Fom*t lry{nu.
Sfi eoshtllrr Xrir gof* l0ffll

Dcrr llr. & tirl. Slrrllrr

please take notice of the DSISIflf
of the State Tax Commission enclosed herewith.

You have now exhausted vour r ieht of  review at the administrat ive
level.  Pursuant to sect ion$ 

" 690 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { S||thr
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

"/t'

Sincerely,

-

irffi. courcrto
DtrGor
ltnc &nnlr hrrmrr

Petitioner's Representative

Taxing Bureau's Representative

T A-r .r2 (6/7 7)



STArE OF NEII YORK

STATE TAX COMMISSION

fn the Matter of the Petit ion

o f

JAMES H. SHEILS and I4ARGARET L. SHEILS

for Redetermination of a Deficiency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Years
L967  and  1968 .

DECISION

James I{. Sheils and Margaret L. Sheils, 130 Forest Avenue,

New Rochel le ,  New York f0804,  f i led a pet i t ion for  redetermina-

t ion of a deficiency or for refund of personal income tax under

Article 22 of the Tax Law for the years L967 and 1968.

(Fi le No. 0L256) .

A formal hearing was held before Nigel G. Wright, I learing

Off icer ,  3 t  the of f ices of  the State Tax Conmiss ion,  80 Centre

Street ,  New York,  New York,  oo June 5,  L973 at  9 :15 A.M.  T lee

petit ioners appeared by Bertram GezeLter, CPA, of Bi l ler and

Snyder. The Income Tax Bureau appeared by Saul Heckelman, Esq.

( James  A .  Sco t t ,  Esq . .  ,  o f  counse l ) .

ISSUE

trrlhether petit ioners were entit led to claim different

net operating loss carryback deductions for New York State

income tax purposes, than for Federal income tax purposes.
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FINDINGS OF FACT

1. Petit ioner James H. Sheils was a partner in the

firm of Gregory and Sons, a partnership engaged in the security

brokerage business in New York City. In L969, the f irm

susta ined a substant ia l  bus iness loss,  and pet i t ioner  James H.

Shei ls  repor ;ed h is  share of  th is  loss on the jo in t  L969

Federal and New York State resident income tax returns which

he f i led wi th  h is  wi fe ,  pet i t ioner  Margaret  L .  Shei ls .

2. On their L969 Federal return, Petit ioners rePorted

a  nega t i ve  taxab le  i ncome o f  $532 ,509 .00 .  Pe t i t i one rs  f i l ed

an application for refund of Federal income tax based on the

carryback of  net  operat ing loss for  L969.  They received a

Federal refund in the amount of tax previously paid on L967

and 1968 Federal taxable income reported for those years of

$91 ,411 .00  and  $60 ,963 .00 ,  r espec t i ve l y .  Pe t i t i one rs  d i d  no t

receive a refr:nd of Federal income tax for the year L966, 4s

they reported a negative taxable income for L966 in the amount

of  $ f4,211.00.  The computat ion of  the Federa l  net  operat ing

loss deduetion is not in dispute.

3. On their L969 New York State personal income tax

return, petit ioners calculated their New York taxable income

to be the negat ive amount  of  $567,926.00.  They a lso repor ted

negative New York taxable income on their L966 New York State

income tax return, but reported New York taxable income of

$ f23 ,757 .58  and  $114 ,956 .00  f o r  1967  and  1968 ,  r espec t i ve l y .



-3

4.  Pet i t ioners ca lcu laEed d i f ferent  net  operat ing

loss carrybacks,  regard ing the years L966,  L967 and 1968,

for New York State purposes than for Federal purposes.

They also claimed deductions for the years L967 and 1968

and applied for refunds of New York personal income tax for

the years L967 and 1968.

5. Petit ioners contended that since they were required

to modify their Federal income for the year of the net operating

loss by the modi f icat ions requi red under  sect ions 6L2(b)  and (c)

of the Tax Law, they should be permitted to compute a New York

net operating loss different in amount from the Federal net

oPerating loss, so as to take into account the New York modif ica-

t ions. Petit ioners proposed that in computing the amount of the

New York net operating loss for the loss year, their Federal

taxable income should f irst be modif ied by the modif ications

requi red by sect ions 6f2(b)  and (c)  o f  the Tax Law,  before

apply ing the modi f icat ions requi red under  sect ions L72(d)  (2) (3)  and

(5) of the Internal Revenue Code. The amount of the New York net

operating loss computed in this manner would then be applied, in

ful l ,  in the f irst earryback year against the Federal taxable

income for said year, 3s modif ied in accordance with the require-

ments of sections 6L2(b) and (c) of the Tax Law. This would be

done before applying the modifications required by sections

L72Cd) (2) (3) and (5) of the Internal Revenue Code. The port ion
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of the New York net operating loss not applied under this

method on the New York return, in the f irst carryback year,

would then be applied in a similar manner in the next carry-

back year  or  years.

6. In compuring the part ial refund of L967 and 1968

New York personal income tax allowed to petitioner by the

Income Tax Bureau, in connection with the 1969 Federal net

operating loss, the deductions al lowed for 1967 and f968 were

limited to the amounts of posit ive Federal taxable income for

t he  respec t i ve  yea rs  o f  $91 ,411 .00  and  $60 ,963 .00 .  A f t e r

said. deductions, the petitioners had remaining New York

taxab le  i neome o f  $32 ,347 .07  fo t  L967  and  $53 ,993 .00  fo r  1968 '

CONCLUSIONS OF LAW

A. That the amount of net operating loss and the port ion

thereof allowable as a deduction in each of the carryback years

is d.etermined in accordance with the provisions of the Internal

Revenue Code. The port ion of the net operating loss al lowable

as a carryback deduction is l imited (under section L72(b) (2) of

the Internal Revenue Code) to the amor:nt of the modified Eaxable

income computed therer-nder, and this modified taxable income

for such a year may not be less than zeno. The portions of the

net operating loss allorored as deductions in the carryback years

r,rere deductions used in recomputing petit ioners' Federal adjusted
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gross income for said years. T'herefore, the amounts al lowed

as carryback deducLions for Federal income tax purposes would

also be the amounts permitted for New York State income Tax

purposes within the meaning and intent of Art icle 22 of the

Tax Law. fhe Tax Law makes no provisions which would allow a

net operating loss deduction, or carryback or carryover deduc-

t ion, wtrich exceeded the al lowance for Federal income tax

purposes.

B. Tlrat the petit ion and. the claims for refund of peti-

t ioners,  James H.  and Margaret  L .  Shei ls ,  are denied and the

Notice of Part ial Refund Allowance issued November 29, L97I is

susta ined.

DATED: Albany, New York

Oc tobe r  3 ,  L977
furorn rAx coMMrssroN
I \  A

Ir PREsTDENT I

COMMISSIONER

COMMISSIONER


