
srATE'OF NEW YOBr(
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

S INCERE &  CO. ,  and
Rel?EFS 9?=r"$"riciency orE O t  a  K e d e E e r m l n

a Revision of a Determinat ion or a Refund
of 8f;ff,88?t"t8€88"ffi8$r"= =
Taxes under  Ar f i c le (s )  22  *  23  o f  the
Tax Law for the Year(s)>gll<l**4$(*)
L 9 6 4  &  1 9 6 5 .

AFFIDAVIT OF MAILING

State of New York
County of Albany

Marsina Donnini , being duly sworn, deposes and says that

she is an employee of the Depart ,ment of Taxat ion and Finance, over 18 years of

age, and that on the 29th day of JuIy ,  Lg 77, she served the wiEhin

Notice of Decision by (cert i f ied) nai l  upon Sincere & Co.

*rcgxxeoocrttG<:cf) the petit,ioner tn the withln proceeding,

by enclosing a true copy thereof in a securely seaLed postpald wrapper addressed

as foL lows:  S incere  & Co.
208 South  LaSa l Ie  S t ree t
Ch icago,  I l l i no is  60804

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f lce or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the l€€lffieg€ffiOOQ6

x6<>t*x) petitioner herein and that the address set forth on sald nrapper is the

last known address of the (ceryxes*xtduexn&>fu) petittoner.

Sworn to before me thls

29Eh day of July ,  L9'7'7.

tA-3 (2/76)



STATE OF NEiI^I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
SINCERE & CO. ,  and

Rela ted  Cases
For a Redeterninat ion of a Def ic iency or
a Revision of a Determlnat ion or a Refund
n€ Personal Income and

ii*"" H*tp,"?fPP"5?t$uz9"itlg== or the
Tax Law for the Year(s) mr*lxiod(X)
L964  &  1965 .

by enclos ing a

as  fo l l ows :

Sworn to before me this

29 th  day  o f  Ju ly

AFFIDAVIT OF MAILING

State of New York
County of Albany

Marsina Donnini , being duly sworn, deposes and says that

she is an employee of the Department of Taxat lon and Finance, over 18 years of

age, and that on the 29L]n day of July ,  L977, she served the withln

Notice of Decision by (cert i f ied) mai l  upon Ralph F. Anthony

(representat ive of)  the pet i t ioner ln the within proceedlng,

true copy thereof in a securely sealed postpaid wrapper addressed

Ralph F. Anthony, Esq.
Gibney, Anthony a Fergruson
420 Lexington Avenue
New York, New York 10017

and by deposit ing same enclosed in a postpald properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the excluslve care and custody of

the United States Postal  Service withln the State of New York.

That deponent further says that the said addreasee is the (representat ive

of the) pet i t , ioner herein and that the address set forth on said l rraPper is the

last known address of the (representat ive of the) pet l t ioner.

rA-3 (2176)

,  1977,



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

ihrly ?9, 197?

:;Lncere & cD.
tO8 mou$r la$allo {rtrcot
ChtcnEo, trllinota SO804

Gtrntlmnr

Please take notice of the DECIltIffi l
of  the State Tax Commission enclosed herewith.

You have now exhausted vour r ieht of  review at the administrat ive
level.  Pursuant to sect ion(s) S9O and ?23 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 rcnthg
from the date of this notice.

lnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

v$.sLng Tax
Hearlng Offl.car

cc: Petitioner's Representative

Taxing Bureau's Representat ive

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

S ]NCERE &  CO. ,  and
Related Cases

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
and Personal fncome Tax under Art icles
23 and 22 of the Tax Law for the Years
1964  and  L965 .

DECISION

Pet i t ioner ,  S incere & Co. ,  wi th  a home of f ice at  208 South

LaSa l l e  S t ree t ,  Ch icago ,  I l l i no i s  60804 ,  f i l ed  a  pe t i t i on  fo r

redeterminat ion of  a  def ic iency or  for  re fund of  un incorporated

business tax under  Ar t ic le  23 of  the Tax Law for  the vears 1964

and  1965 .  (F i l e  No .  00028 ) .

A formal  hear ing was scheduled before Michael  A lexander ,

Hear ing Of f icer ,  d t  the of f ices of  t t re  State Tax Commiss ion,  Two

Wor ld Trade Center ,  New York,  New york,  oD November L7,  L976 at

9 :15  A .M.  On  November  L2 ,  L976  pe t i t i one r ,  S ince re  &  Co . ,  ag reed ,

with counsel to the Income Tax Bureau, to waive a formal hearing

and to submit the matter to the State Tax Commission upon the

documents, correspondence and al l  other papers contained in the

f i l e .

The State Tax commission renders the fol lowinq decision

af ter  due considerat ion of  the ent i re  record.
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ISSUES

I.  Whether  pet i t ioner ,  S incere & Co. ,  a  broker-dealer  in

secur i t ies and commodi t ies,  wi th  of f ices wi th in  and wi thout  New

York, used the proper method in al locating income and expenses

in determining New york net income for purposes of the unincor-

porated business tax.

I I .  Vfhether ,  in  the a l ternat ive,  pet i t ioner  can a l locate

based on the three factor formula.

FINDINGS OF FACT

1 .  Pe t i t i one r ,  S ince re  &  Co . ,  t ime ly  f i l ed  New yo rk  S ta te

par tnership returns for  the years 1964 and 1965.  There in,

petit ioner al located the receipts within and without New York by

al locat ing commiss ions to  New york as fo l lows:

(a) LOO% on orders originating in New York and executed

over a New York exchange; and

(b) 60% on orders originating in New York but executed

in another  s tate;  and

(c)  4A% on orders or ig inat ing outs ide New york but

executed on a New york exchange.

Expenses were al located to New York in the same ratio as receipts

al located to New York bore to receipts everln,rhere. That percentage

was  2L .5L% Ln  1964  and  2L .9O% tn  I 9G5 .



2. Tkre Income Tax Bureau issued a Statement of Audit Chanqes

to the partnership for unincorporated business tax for the years

1964 and L965 on October  22,  L97O, and subsequent ly  issued a

rev ised statement  of  Audi t  changes on June 28,  1971 for  those

two  yea rs  s ta t i ng  tax  due  o f  ; 4 ,485 .74  and  97 ,354 .38 ,  respec t i ve ry ,

p rus  i n te res t  t o  t ha t  da te  o f  93 ,964 .80 .  rn  acco rdance  w i th  the

rev ised statement ,  a  Not ice of  Def ic iency was issued to pet i t ioner ,

S ince re  &  Co . ,  asse r t i ng  the  de f i c i enc ies  s ta ted  i n  t ha t  l a t t e r

s ta temen t ,  p lus  i n te res t  f o r  L964  and  1965  o f  $L ,669 .29  and

$2 ,295 .52 ,  r espec t i ve l y .

3 .  Pe t i t i one r ,  S ince re  &  Co . ,  i s  a  b roke r  and  dea le r  i n

commodi t ies and secur i t ies,  and is  a  member of  a l l  major  s tock

and commodity exchanges. petit ioner does no undernrri t ing or

syndicat ion work.

4.  fn  the years 1964 and L965,  pet i t ioner

of f ice in  Chicago and had e ight  branch of f ices,

located in New york State.

had

one

i ts home

of which was

5. The primary purpose of al l  off ices except New york was

to generate income from commissions and services. The New york

of f ice was used pr imar i ly  as a re lay of f ice.  A wi re was open

between the Chicago home off ice and the New York off ice for the

relaying of orders to be executed on the New York and American
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Stock Exchanges and any pertinent commodity orders where the

markets or clearing houses therein were located in New york.

A11 accounting and banking functions were performed in Chicago.

6. The operation of the New York off ice was conducted by

approximately 12 people. Their duties were to handle the wire

messages and relay them to the proper exchanges. Securit ies

purchased were shipped to the appropriate branch off ices. All

pickup and delivery in New York was by messenger. A11 checks,

where money was due on a sett lement date, were transmitted to

the c lear ing house.

7 - The port ion of total income generated in 1964 and L965

and the attr ibution of the New York port ion thereof contained

in  pe t i t i one r ' s  re tu rns  were :

Gross Receipts

$2 ,438 ,393 .4L
3  ,  036 ,  88 I .  34

Receipts Allocable
to New York

L964
1 9 6 5

$4L7 , t 6L .4L
556 ,945 .69

B.  Ttee fncome Tax Bureau,  in  i ts  schedule of  audj - t  ad just -

ments (a part of the Statement of Audit Changes described in

Finding of  Fact  "2"  above) ,  found the receipts  f rom commiss ions

al locable to  New York for  1964 and L965 to be $463,351.64 and

F622 ,786 .94 .
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9. Ttre expenses computed by petit ioner, ds described in

F ind ing  o f  Fac t  ' t 1 "  above ,  t o ta l l ed  $406 ,767 .72  and  9521 ,728 .30

for  1964 and 1965,  respect ive ly .

I0. The Income Tax Bureau, in the Schedule of Audit Adjust-

ments,  employed an "of f ice to  of f ice method"  of  a l locat ion.  fhr is

method resulted in the fol lowing expense al locations to New York:

L964 1965

1 .  B roke rage  commiss ions  to  o the rs  ;  46 ,189 .73  $  66 ,34L .24
for  N.Y.  execut ion

2 .  Ad jus ted  N .y .  expenses  (m inus
commiss ions paid to  a par tner)

3. eookkeeping chargeable to N.lf .

4. Stock brokerage expenses

229 ,837  . 6L  273 ,999 .39

2 ,55O.04 3 ,562 .L7

36 ,L72 .34 36 ,g IL .25
$314 ,749 . ' 72  $380 ,813 .05

11. The Income Tax Bureau computed the net income of

pet i t ioner  a l located to  New York for  the years 1964 and 1965 to

be  $148 ,60L .92  and  $241 ,973 .89 ,  respec t i ve l y  (whereas  pe t i t i one r

showed on its returns, for those yearsr New york net income of

$10 ,393 .69  and  $35 ,2L7 .39 ,  r espec t i ve l y )  .

L2. The Income Tax Bureau then uti l ized the New york net

income for each year as the numerators of fractions, the denominators

of which were, for the appropriate year, the sum of the net income

of petit ioner for the year in question, payments to partners and

qualifying dividends (minus an amount in 1965 for f irst year



deprec iat ion)
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This fract ion was converted into income al loca-

t ion percentages of  69.78% for  L964 and 83.93% for  L965.

13.  The books and records of  the pet i t ioner ,  S incere & Co. ,

clearly disclose the income and expenses of i ts New York operation.

L4.  Pet i t ioner ,  S incere & co. ,  computed the a l locat ion of

net income in accordance with previous computations in prior

returns, which were the subject of an audit by New York State

and which computations were then deemed to be properly reflective

of income and expenses within and without New York by the Income

Tax Bureau.

CONCLUSIONS OF I,AW

A. Ttrat the net income from business al located to New York

of  pet i t ioner ,  S incere & Co. ,  was proper ly  determinable f rom the

books and records of  pet i t ioner .  (Tax Law sect ion 7O7 (b) ;

20  NYcRR 287 .L ;  and  see  20  I iYcRR 2O7.3 (c ) ,  a  subsequen t l y  p romu l -

gated regulat ion of  the State Tax Commiss ion which is  substant ia l ly

t he  same  as  sec t i on  287 .L ) .

B. That the direct accounting method employed by the Income

Tax Bureau is the preferred method and the use of the three factor

fo rmu la  (Tax  Law sec t i on  707  ( c )  )  t o  a l l oca te  pe t i t i one r ' s  ne t

business income would not be warranted herein, and that the need

to est imate cer ta in  expenses is  not  too d i f f icu l t  a  task to  warrant

ttre preclusion of the preferred direct accounting method where



suc?r method appears best adapted to equitably reflect New York

income. Piper, Jaffray and Hopwgod v. Stale Tax Commission,

42  A .D .  2d  381 ,  a f f d . N T v ) A
I I  . I .

C. That the Income Tax Bureau properly computed the

unincorporated business gross income of  pet i t ioner ,  S incere & co.

D. That the Income Tax Bureau computations of the business

deduct ions should be modi f ied for  1964 and 1965.  Al l  d i rect

expenses incurred by the New York of f ice inc lud ing sa lar ies,

rent ,  taxes,  deprec iat ion,  wi res,  t ickers,  f loor  brokerage,

other brokerage and clearing expenses are deductions or al locable

expense deemed to total the amounts set forth in Finding of

Fact  "10" ,  subparagraphs I  and 2 and conta ined in  the 1964 and

L965 Schedule of  Audi t  Adjustments.  AI I  ind i rect  expenses,  how-

ever, are to be apport ioned among the various off ices and such

al locat ion shal l  be made on the basis  of  the rat io  of  receipts

at t r ibutable to  the New York of f ice to  to ta l  receipts  of  the

par tnership.

E.  That  the to ta l  o f  the ind i rect  expenses for  the year

L964 mul t ip l ied by 2L.5L% (rat io  descr ibed in  Conclus ion of

Law "D" ,  above ,  ds  a  pe rcen tage )  resu l t s  i n  a  p roduc t  o f  $94 ,312 .25

which const i tu tes ind i rect  expenses a l locabIe to  New York and

deductible from New York sross business income.
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F. That the New York net business income of petit ioner for

1964 tota ls  $93,012.05 and the percentage a l locat ion of  income

to New York is 43.68%.

c. fhat the total of the indirect expenses for 1965 mult i-

p l ied by 21.90% (rat io  descr ibed in  Conclus ion of  Law "D",  above,

exp ressed  as  a  pe rcen tage )  resu l t s  i n  a  p roduc t  o f  $116 ,934 .64

which constitutes the indirect expenses al locab1e to New York and

deductible from New York gross business income.

H. That the New York net business income of petit ioner for

1965  to ta l s  $165 ,5L2 .67  and  the  pe rcen tage  a l l oca t i on  o f  i ncome

to New York is  57.42%.

I .  That  the net  bus iness income of  pet i t ioner  taxable pursuant

to Ar t ic le  23 of  the Tax Law for  the years 1964 and 1965,  af ter

computing the appropriate modif ication, al lowance for services

and a l lowing for  such income prev ious ly  s tated,  is  957,9O4.60 and

$130 ,47L .96 ,  respec t i ve l y ;  and  tha t  t he  resu l tan t  de f i c i ency  o f

un inco rpo ra ted  bus iness  tax  the reon  i s  $2 ,250 .98  fo r  1964  and

$4 ,29L .92  f o r  1965 ,  o r  a  t o ta l  o f  96 ,542 .90 .

J. That the State Tax Conunission is not bound by the posit ion

taken on pr ior  audi ts  as to  a l locat ion and ut i l izat ion in  pet i t ioner ,s

returns for  1964 and 1965,  but  is  requi red to  determine that  the

income allocab1e to New York is fair ly and equitably reflected in

pet i t ionerrs  a l locat ion and computat ion of  tax due,  which deter-

minat ion is  made as set  for th  here in.
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K.  That  the pet i t ion of  S incere & Co.  is  granted to  the

extent of the computations contained in the Conclusions of Law

above,  and the resul tant  un incorporated business tax due

(conclus ion of  Law "r " ) ;  that  the rncome Tax Bureau is  hereby

di rected to  accord ingly  modi fy  the Not ice of  Def ic iency issued

June 28,  1971 and to compute the in terest  due thereon;  and,  that ,

except  as so granted,  the pet i t ion is  in  a l l  o ther  respects  denied.

DATED: Albany, New York

J u I y  2 9 ,  L 9 7 7

STATE TAX COMMISSION

PRESIDENT

COMMISSIONER

COMMISSIONER



STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

i lu ly  29,  L977J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

,rbr * Pt

Sincere & Co.
2OB South LaSalle Street
Chicago,  I l l ino is  60804

Gentlemen:

Please take not ice of the DECISION
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level.  Pursuant to sect ion(s) 690 and 722 of.  the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 months
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Hearing Off icer

Petitioner's Representative

Taxing Bureau's Representative

Tax

TA-r . r2 (6/77)



STATE OF IIEW YORK

SIATE TAX CCIM!.fiSSION

In thc Uattef of thc PGtltlon

of

SINCERE & CO., an0
nclatcd Caaeg

for Rcdetermlnatlon of, a Dclletcney or
for Refund of lnrlncorpsrattd Buglnott
and Petrgsnal. Incomo [ax undcr Artlcloe
23 and 22 of, ths Tax laar f,or the yoara
1964 and 1"965.

DECISTON

PetltLoner, Sl.neerc & co., wlth a hque offlca at 208 south

IaSalls StrGct, Chleago, rll!.noLc 60804, f1led a pctltton for

redetermlnatl.on of a deficLonqf or f,or refund of unlncor;rcrated

businege tax undsr Artlcle 23 of ths Tax Law for thc ycara 1964

and 1965. (t Llc ti[o. OOO28) .

A fornal hearing was scheduled before ulchael Alexander,

Hearing Offlecr, at the offtece of the stat€ Tax Comoleelon, ftro

world Tnde Center, Ne$ yotke Nerr york, on Novcmbetr L7, 1976 at

9:15 A.l{. On November 12, 1976 petLtLoncr, SLnacrc & Co., aErcld,

wlth counecl to thc fnems Tax Bureau, to waLve a fornal hearlngr

and ts gubmtt thc matton to the state Tax Cml,eslon upon thr

documcnts, eoraesllondonee and all other papors conta{ncd ln tJrc

f l lo .

lltre State Tax Camslselon rcndera the follotrtrq dccisl.on

aftar due eonsiduatlon of tht entLrc rscotrd,
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rssuEs

I. l{hcth* X[tltlonar, slncero & co,, a brohar-dcalcr ln

rceurltles and cdttler, wl,th offlccs wtthln and wlthout trru

York, uBGd the"propGr nothod ln allocattng lncqr rnd arqrantct

ln dctornt ntng HGrr York nit lncmr for pu4rorcl of thc unlnoor-

trroratod Inrglnor tax.

II" Wlrcthrr, ln thc altcrnatLva, pctttlon.r can allocatr

baacd on tbs thrii f,actor forrula.

PrNprlqs q.rFcq

1, Prtt"tLonif , slncrla & Cor. ttncly f llcd u.r York strtr

Irartn.rrhlp rrturffi for thc ycatrr 1964 and 196$. lhctlln,

pctltloncr altoeatrd thc mcrlptc rtthln and ulthout N$r xorh b1l

allocatlng cmlsrt one to Ner yorh ag follorr r

(a) 100?6 on srd€n! ortgtnattng tn t{cu York and cnrcutcd

ovetr a Scw Yor* exchangel and

(b) 50i6 on ordrre orlglnattng ln Neir yortr but cxeeutcd

ln another ctato; and

(c) 40* on orderg orlglnattng outrldr Hcrr York but

exceutod on a Nsr York c*changs.

Exttcntcr wcrG allocEtcd t€ Wcw york ln thr sau. aatlo at rcne!.ptr

allocatsd to Xetr york boro to roccLpte overywhar€r lllrat Xr.raantagc

wat 21,51t6 ln 196* and 21.90* tn 1965,
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2. Itrc Incqae Tax Buf;au lseued a Staton8nt of Audlt Ctangcc

to the partnushlp for unLncorporatcd bueLncsg tax tor tht ycarc

1964 and L965 on oetobGr 22, 1970, and aubrequently lesucd a

revLced Statement of Audlt Ctrangea on Junc 2gr 1971 for thoso

tr*o yearo etatLng tax due sf $41485.74 and $?r354.38r rcapectlvcly,

plue lnterest to that date of 931964.80. Xn aecordanec wlth thc

rcvterd ctatemcnt, a Not{cs of Deftetcnqy wae Lesurd to petttLoner.

Sinecrc & Co., asecrtlng tha deflctencles stated Ln that lattcr

statcmant, pIuB l"ntsrest for 1964 End 1965 of $11569.29 and

S2, 295. 5e, reapectlvcly.

3. Petl,tlonor, SlneEro & Co.. la a brgker and dcalcr ln

e0rmodLtles and reeurltlca, tnd lc a msmber of all naJor atock

and eorunodlty exehanger. TctttLoner doee ns undclwrltlng or

cyndicatLon work.

4, fn thc yoars 1964 and 1965, pctltloner had lts h@c

of,flec ln Chlcago and had clght branch of,flete, trnc of whlch waa

locatcd ln Nfit York Stata.

5, Ttre prl"maty purposc of all of,flc.t Gxcqpt ltlew York wsc

to genaretr Lncomc from eomLsgl.gns End scrvLgrg. Ihe Nev york

off,Lec was uaGd prl.nartly ae a rclay off,{es. A wl.rc war opan

betwcsn tha chlcago hme offl,cc and the Neir york of,fl.ec for thE

relaylng of ordcrs to bc exrcuted on the NGw York and Ancrlean
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stock Exehangre and any lrcrtlnant cmodtty ordrrr dhcrc the

rurhrts or clcarlng houcea therrl,n wor. lmatod ln Uc* Yorh.

All aceouttlng and banklng funstlqrs wotrG porforard ln Ctrlcago.

6. Sho oporatlon sf thr H.n York offtct war eonduatcd bgl

approxLmatrly 12 lnople. lltrrLr duths wrrrc to handlc thr wlro

rcssagoe end rclay them to the prclrar axchanger. Seeurl,tlcr

purchaard wcrc ehlpgnd to thc atrrpro4rri.atc branch offlcra. All

ptekup and dcl{vsty in Now york wts ry nora.ngrr. ell chaekr,

rghsre noncy wal duc on a rottlonont datc, wue tranrnlttrd to

thc clearlng troucg.

7 . llha portLon of total lncsm gcncratcd ln 1964 and 1965

and thc attrlbution of tho Nrt, yorlr portlon thereof contalncd

tn petttfoncrrs returne wetr€r

1964
1965

GroqjN Roeslpts

$2,  438r  393 .41
3 r  036,881. 34

Rccclpts Allocable
ts Ncry Yorh -

$41?,161.41
556,949.69

8. Ehc Inecne Tax Eureau, ln ltg achedulo of, audtt adJurt-

ments (a part of thc Statcnant of Audit Ctrangror dercrlbcd ln

Flndlng of Fact 'r2* abovelr f,ound the recelptr from cmlcsloru

allosable to $fqrr York for 1964 and 1965 to b€ S4631351.54 and

$6221 796.94.

-&
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9. Ttrc erqrenEos cmputcd bry petltLoner. ar dorcrtbcd ln

E'tndlng of Fact o1o above. totalled $4061767.?2 and $5211728..30

for L954 and 1965, reap;ctl.voly.

10. lfhe Ineon ltar( Eufcau, ln t-he Schcdulo of Audlt AdJurt-

mentt, aqrloyed an "offler to off,Lcc aethod" of alloeatLon. Ttrle

stothod rqsulted Ln tha follwlng axpGnso allocatLonr to Udr Yotk:

1964 1e65

1. Brokerags eqrmlselong to othe* $ 461189.73 $ 661341.24
f,otr S.Y. oxecutl,on

AdJuatcd N.Y. expenaGs (mLnus
aorualgglons pald to a gnrtner)

Bookkceplng chargcable to N,Y.

2291837 .61  2 "131998 .3 t

2r  550 .04 3.562.L7

36 .911 .25stock broltcrago arqpcnscr 361172.34
s314r749.72  $380r813,05

11. trhe Xnccnc ?ar( Bureau computed tha not lncome of

petittoner allocated to Henp Yorlc f,or the years 1964 and 1965 to

be $148160L.92 and $2411973.89, roapcctLvely (whcraas potlt loncr

ehmcd on ttg returns. for thosc ycarsr H€trr York nat lncomo of,

$ I0 r393.59  and 935,  2L7.39 ,  reaptc tLvs ly ) .

12. llhr tneong fax Burcau thcn utlllzcd thq Ncr York nat

Lncrurc for Each yaar as thc nunotratorg of fractiom, tho dcnminators

of whteh wcrcf for the approprlate year, the sun of, thc nct lncm

of pctltloncr for thc yGar ln quratl.on, palmrata to partn€rr and

qualtfytng divtdcnds (nlnur an.amount tn 1965 for fl.rst yaar

2 r

3.

4 .
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depreeLatton). Thls fractLon wa$ converted lnto Lncone alLoca-

tion percentager of 69.79% for 1964 and 83.93% for 1965.

13. the books and recordg of the petitl.oncr, Sinecre & Co.r

clearly dleclogs the lnsona and oqrcnees of ltg Nsrr york operatLon.

L4. P€tttlonctrr'slncsre & Co.1 computed the alloeatlon of,

net tncono Ln accordanec ulth prcvloue cdnputatlons ln prl"or

retufns, whLch $e!fs the cubJsct of an audLt by Xor york Statc

and whLch computatlone wsrc thcn doemrd to bs proXrorly rrflcctlvr

of lneme and ar<pcna€s rrlthln and wLthout Ncr york by thc Inedo

Tax Butrcau.

COI{ClUpIOttts.Of IAw

A. trhat the not lncmo frm buei.ness allocatod to lts yort

of petttfoner, Slncerg & Co., war properly datefmlnablc frm thc

bookc and trceords of petltlonrtr. (Tax law scet{on ?07(b)l

20 NICRR 287 .Lt and ece 20 l{yCRR 2O7 .3 (c} , a errbecqucntly Ff6ul-

gatcd regulatLon of thc Statc Tax Coramlesion whlch ls gubetantlaXly

ths eame ag eectLon ?8?.1).

llhat thc dlrcct aeeountlng methsd onploycd by thc fnc@€.

Tax Bureau ls the prcferrad nathod and thc ur€ of thc thrcc f,aete

fornula (Tax ltw scctton ?0?(c)) to alloeatc pctltionor's not

buslneaa lncomc would not br warrantcd hereln, and that the nrcd

to sttlnata ecrtatn extrrcnecr La not ttro dl"fflcult a taalc to warrant

thc praclurton of tha proftrrcd dlract accountlng ncthod wlrarc
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such mGthod appGars lmst adapted to cgultably r.floct Nev york

Lncom.. tlpiFr faffraf and_Hopryaod V. Stito Tax Cmnletlpnr

42  A.D.  2d  381,  a f fd .  N .y .  2d

e. that thc Incomr Tarc Bureau prolrrly cmputcd thc

unlncorporatcd brurlnecs gross {ncmc of petttloncr, Slneorc & Co.

D. lltrst the Incmo Tax Bur.rau cffitputatlong of the buslncgl

dcductlona should ba rcdtfled for 1964 and 196s. All dlrcct

atXtcns€s Lnsurred by thc llsrtr Y6rk off,ice tncludtng aalar!.es.

rcnt, taxcg, daprccLatlon, slrce, tiekcrs, floor brokercge,

othcr brokcrage and clearlng orfpenses are deductLone or allocablc

crqronsc deened to total thc anounts cet forth ln Flndlng of

Fact 'r10'r, rublraragraphs I and 2 and contal,nsd ln thc 1g64 and

1965 $chsdule of Audtt AdJuetnerltg. All lndlreet cr(pGnsos, hsn-

avsr, arc to bc aplrortLonrd anong the varloue officee and gudr

allocatlon ghall bc mdc on the baaLa of tho ratLo of neclpte

attrlbutablo to the tilew york offlec to total rccolptr of tha

Srartnerahlp.

E. That thc total of thc lndlrect cr<ponBr8 for thc yrar

1964 nulttpllcd by 21.51?6 (ratto dcscrlbcd ln coneluclon of

Law 'D'rr abovc, as a parcantagc) rcaulto tn a product of g94rll2.2r

whleh eongtl.tuteg lndlract cxlrcnser allocablo to atr york .nd

deductlblc frm Nery york gross bugl,ncst inemc.
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F. l[hat the New York rtet busLnase Lncome of pctltLonor for

1964 totals $93r012.O5 and thc pereentagc allocatton of !.nesac

to llou York ls 43.6@6.

G. that thc total of tha lndircet 6xp€ns6s for 1965 multl-

plted by 21.90% (ratlo deccrlb€d tn ConeluELon of IJaw 'D"r lbovc,

cxpresdcd as a ptrcantagc) rcculte in a product of 91161934.64

r.rtrich EonstLtutes thc lndlfrct rxlrana€B allocable to !{cw York and

dcductibla from Ncrr yorlt gtoes bueinega Lneoms.

H, *hat the New York net buslness Lnsome of petltloncr for

t965 totala 91651512.67 and thc pcrcentagc alloeation of incmc

to Nqhr York ls 57.4n6.

I. ttrat tho net busLnesg lncone of petltLoner taxablo Purtuant

to Arttcle 23 of the Tatr Law for tha yeraro 1964 and 1965, after

cqn;$ttnE tha approprLate modlf,lcatl.En, allarancc for scrvlcce

and aLlarlrrE for such lncme prcvLourLy etatcd, l.s $57 1904.60 and

$1301471,96, rorpoctl.volys and that thc rceultant drflelcney of

unLneorlrcrated buaLneag tax thcrcon ls $2r25O.98 lor 1964 andl

$4 ,291.92  fo r  1965r  o r  e  to ta l  o !  $61542.90 ,

ir. lhat tho stata Tax Couunlcclon Le not bound br the pocltton

takon on prlor audits aa to alloeatlon and utllllettofirinprtltLoncr'e

retutrns for 1964 and 1965, but le rcqulred to detcrnlne that the

Lneorqa atlocablo to uew York Ls falrly and aqultably rcflactcd ln

patttloner's alloeatlon and cougrutatlon of tax dua, whtdt drtd-

nlnatlon Ls nade ag sst forth bctreLn.
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K. llhat the pctltLon of SlnccrG & Co. k granted to the

extont of tha emlrutatLong oontainod tn tho Coneluslqre of Xaw

above, and ths rcsultant unLneorporated bugLness tax duc

(Coneluslon of &aw ulull thEt thc Incorao trax Butcau k hcreblr

dtrectsd to accordtngly modlfy thc ltotlcc of Dcflelcnry Lsaued

,June 28, 1971 and to emputc the intereet duc therGont and, that,

exeopt as so grantcd, thc pctltlon la ln all othcr reapeetc dentsd.

DATEDT Albany, Ncv yorlt

Ju l y  29 ,  L977

STOBTER

/V7ca
COMMTSSTONER
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