
STATE OF NEW YORK
srACn'rlx'ccimltss roN

In  the Mat ter  of  the Pet i t lon

o f

RUfcER M. SMITH and BEATRIZ C. SMITH

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat lon or  a Refund
of Personal Income
Taxes under Ar t ic le  (g)  Zz

AFFIDAVIT OF MAILING

of the
Tax,Law for the Ygqr(s) di00GffiUd{d$
a966, 1967 and L968.

StaEe  o f  New York
County of Albany

Marsina Donnini

she is an employee of the

age,  and that  on the L6

No t i ce  o f  Dec i s i on

being duly sworn, deposes and says that

Department of Taxat ion and Finance, over 18 years of

by  (eer t i f ied)  ma i l  upon Nor ton  Kern ,  Esq. ,

of)  the pet i t loner ln the within proceeding'

in a securely sealed postpaid wrapper addressed

day of August ,  L9 77, she served the wlthln

Reid & Priest (representat lve

by enclostng a true copy thereof

as foLlows: Norton Kern, Esq.
Reid & Priest
Two Rector Street
New York. New York

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service withln the State of New York.

That deponent further says that the said addressee is the (representat lve

of the) pet i t ioner herein and that the address set forth on said wraPPer ts the

last known address of the (representat ive of the) pet i t ioner.

Sworn to before me th is

t6th day of  August  ,  L9 77

rA- 3 (2 /7 6)



STATE OF NEW YORK
STATE TAX.COMMISSEON

In the Matter of the Pet i t lon

o f

RTITGER M. SMITH and BEATRIZ C. SMITH

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of Personal Income
Taxes under Art ic le S) 22

AFFIDAVIT OF MAILING

of the
Tax Law for the Year(s) dtXX{f:ffllUSX
tq66. to6? ana tq68.

Sta te  o f  New York
County of Albany

, being duly sworn, deposes and says thatMarsina Donnini

she is an employee of the Department of Taxat ion and Financer over 18 years of

age, and that on the 16 day of August ,  19 77, she served the wlthin

Notice of Decision by (cert i f ied) mai l  upon Rutger M. Smith and

B e a t r i z C . S m i t h W t h e p e t i t 1 o n e r i n t h e w i t h 1 n p r o c e e d 1 n g '

by enclosing a true copy thereof in a securely sealed postpald wrapper addreseed

as fol lows: Mr. and Mrs. Rutger M. Smith
360 Lextngton Avenue
New York, New York 10017

and by deposit ing same enclosed in a postpaid properly addressed l t raPper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal-  Service within the State of New York.

That deponent further says that the said addressee is the AOOPA6HOH0O0OOE{

XffileXFI petitioner herein and that the address set forth on said rtrapper is the

last known address of the W pet l t ioner.

Sworn to before me this

day ofi August

rA- 3 (2 /7 6)



J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK.
srATE TAX COTUMTSSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Auguat L6, LW'|

!lr. and l{rE, &rtgrur l{" Sntth
56O L,extngton Avenue
l{w Ypr*, lfry Io*

Dear l[r. and l{rs. gattht

Please take notice of the Deol,siOn
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion($ 590 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 rnonthe
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227..  Said inquir ies wi l l  be
referred to the proper authority for reply.

llax
llr*r{n6 Off,torr

Petitioner's Representative

Taxing Bureau's Representat ive

TA-r .12 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the pet i t ions

o f

RUIGER M. SMITH and BEATRIZ C. SMITH

for  Redeterminat ion of  a  Def ic iency or
for Refund of Personal Income Tax under
Ar t ic le  22 of  the Tax Law for  the years
L966 ,  L967  and  1968 .

DECISION

Pet i t ioners,  Rutger  M.  Smi th,  360 Lexington Avenue,

New York,  New York 10017,  and Beatr iz  c .  smi th,  f i led a pet i t ion

for  redeterminat ion of  a  def ic iency or  for  re fund of  personal

income tax under Art icle 22 of the Tax Law for the year 1966.

rn addi t ion,  pet i t ioner ,  Rutger  M.  smi th,  f i led such pet i t ions

fo r  t he  yea rs  L967  and  1968 .  ( r i l e  l t o .  OO4O3) .

A formal hearing was held before Michael Alexander, Hearing

of f icer ,  d t  the of f ices of  the s tate Tax commiss ion,  Two wor ld

Trade center ,  New York,  New york,  on october  28,  1976 at  2245 p.M.

Pet i t ioner ,  Rutger  M.  Smi th,  appeared by Nor ton Kern,  Esq.  The

rncome Tax Bureau appeared by peter  crot ty ,  Esq. ,  (Arnold Dorman,

Esq .  ,  o f  counse l ) .
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ISSUES

I.  Whether  pet i t ioners,  Rutger  M.  Smi th,  and Beatr iz  C.

Smith,  were res ident  ind iv iduals  of  New York in  1966 wi th in  the

meaning of  sect ion 605(a)  of  the Tax Law.

I I .  Whether  pet i t ioner ,  Rutger  M.  Smi th,  who f i led a jo in t

Federa l  income tax return wi th  h is  wi fe ,  pet i t ioner ,  Beatr iz  C.

Smith, and a separate New York income tax return, was entit led

to exclude or deduct from New York adjusted gross income, amounts

paid to  h is  wi fe  pursuant  to  a separat ion agreement  in  the years

L967 and 1968.

FINDINGS OF FACT

1.  Pet i t ioners,  Rutger  M.  Smi th and Beatr iz  C.  Smi th,  f i led

a joint New York State income tax nonresident return for 1966 which

showed no tax due and which c la imed a refund of  $828.00 for  money

wi thheld f rom Rutger  M.  Smi th 's  sa lary .

2.  On Apr i l  13,  L97O, the Income Tax Bureau issued a State-

ment  of  Audi t  Changes to  pet i t ioners,  Rutger  M.  Smi th and Beatr iz  C.

Smi th ,  h i s  w i fe ,  s ta t i ng  pe rsona l  i ncome tax  due  o f  92 ,428 .52 ,  p lus

in te res t  t o  t ha t  da te  o f  $423 .22 ,  based  on  pe t i t i one rs '  f a i l u re  to

establ ish a change in  the i r  res ident  s tatus.  Accord ingly ,  a  Not ice

o f  Oe f i c i ency  was  i ssued  to  pe t i t i one rs  on  Apr i l  13 ,  L970 ,  dsse r t i ng

tax and interest due in the amounts computed in the Statement of

Audi t  Changes.
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3.  Pet i t ioner ,  Rutger  M.  Smi th,  f i led a New York State

res ident  income tax return for  the year  L967,  on a form prescr ibed

for  marr ied persons f i l ing a jo in t  Federa l  re turn who e lect  to  f i le

separate New York returns. No computations regarding Beatriz Smith

were made,  nor  d id  she s ign the return.  At tached thereto was a

rider which explained that Rutger M. Smith and Beatriz C. Smith

had entered in to a separat ion agreement  ef fect ive August  15,  L967,

under which an agreed amount of al imony was to be paid, and that

Mrs. Smith had departed this country for Europe. The computation

of  ad justed gross income conta ined an adjustment  reducing sa id

income by g13,208.31 paid as a l imony under  the separat ion agreement .

4.  On May 25,  L97O, the Income Tax Bureau issued a Statement

of Audit Changes to petit ioner, Rutger M. Smith, stating personal

i ncome  tax  due  o f  $1 ,320 .83 ,  p l us  i n t e res t  t o  t ha t  da te  o f  $L67 .27 '

based on the unavailabi l i ty of a deduction for al imony payments

for  New Y.ork State tax purposes.  Accord ingly ,  a  Not ice of  Def ic iency

was issued on May 25,  L97O to pet i t ioner ,  Rutger  M.  Smi th,  asser t ing

personal income tax due plus interest for L967 as stated in the

Statement of Audit Changes for that year.

5.  Pet i t ioners,  Rutger  M.  smi th and Beatr iz  c .  smi th,  f i led

a New york State combined income tax return for 1968 on which their

t o ta l  New York  ad jus ted  g ross  i ncome was  $69 ,975 .88 ,  o f  wh ich  $26 , I53 .47

was stated to be the adjusted gross income of the wife. l fLrat amount



- 4

was paid to her by Rutger M. Smith pursuant to a separation

agreement  descr ibed in  F ind ing of  Fact  "3" ,  supra.  Rutger  M.

Smith adjusted his New York adjusted gross income by the amount

of the al imony paid under the separation agreement.

6.  On September 28,  L97O, the Income Tax Bureau issued a

Statement  of  Audi t  Changes to  pet i t ioner ,  Rutger  M.  Smi th,  s tat ing

add i t i ona l  pe rsona l  i ncome tax  due  o f  $2 ,O35 .39 ,  p lus  i n te res t  t o

that  date of  $L77.34,  based on the d isa l lowance of  the deduct ion

for alimony payments in that no such deduction was taken on ttre

Federal return of petit ioner for that vear. The Bureau further

stated that Art icle 22 of the Tax Law contains no provision for

the modif ication of al imony under a separation agreement. Accord-

ing ly ,  a  Not ice of  Def ic iency was issued on September 28,  L97O,

to pet i t ioner ,  Rutger  M.  Smi th,  asser t ing personal  income tax and

interest  for  1968 as s tated in  the Statement  of  Audi t  Changes for

that  year .

7.  On November 9,  1962,  the Board of  Di rectors of  H.  ,J .  Baker

& Bro. ,  Inc. ,  the employer  of  pet i t ioner ,  Rutger  M.  Smi th,  authorLzed

the establ ishment  of  a  branch of f ice to  be located in  Brussels ,

Belgium. Rutger M. Smith was appointed as the head of that off ice.

He was then a vice-president of the corporation.
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B.  In  September of  1962,  pet i t ioners,  Rutger  M.  Smi th and

Beatr iz  C.  Smi th,  moved to Brussels ,  Belg ium, where in  1963 they

entered in to a seven-year  lease on a house at  77 Rue Genera l  LoLz.

They furnished the house with their own furniture shipped from the

Uni ted States,  ds wel l  as wi th  other  furn i ture which was purchased

there.  A decorator  was h i red,  f loors were scraped and pol ished,

the house was painted and some part i t ions were removed.

9.  Whi le  in  Belg ium, pet i t ioner ,  Rutger  M.  Smi th,  mainta ined

his  Uni ted States c i t izenship and d id not  in tend to  become a Belg ian

c i t i zen .

10. The cooperative apartment owned by taxpayers in New York

City was placed on the market Ln L962 and was sold on January L,

L964 .

11 .  H .  J .  Bake r  &  B ro . ,  I nc .  ren ted  an  o f f i ce  i n  B russe ls ,

Belgium under a f ive-year lease with a f ive-year renewal provision.

L2.  Pet i t ioners c losed aI I  the i r  New York bank accounts in

1963.  Pet i t ioner ,  Rutger  M.  Smi th 's  on ly  membership in  a New York

c lub was permi t ted to  expi re in  December of  L962.  Said pet i t ioner

became a member of the fol lowing groups in nelgium: Roya1 Leopold

c lub  (L96a) ;  Roya l  wa te r l oo  Go I f  C lub  o f  B russe ls  (1965) ;  C i r c le

Pr i ve  Couver t ,  Ave .  Lou is  (1965) ;  Key  C lub  o f  B russe ls  (1965) .

13.  Pet i t ioner ,  Rutger  M.  Smi th,  remained in  eelg ium under

a work permit and an identity card, both of which had to be renewed
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annually. lVhile there, he paid Belgium income taxes for each year

f rom 1962 to L966.  He d id not  vote in  anv Uni ted States e lect ions

during those years. On his StaLement to Support Exemption of Income

Earned Abroad f i led wi th  h is  Federa l  re turn,  he at tached a s tate-

ment  regard ing h is  res idence in  Belg ium and stated there in that  " I t

is my intention to work for my present employer in Belgium for an

indefinite period and I have no intention of returning to the United

States wi th in  the foreseeable fu ture.  "

L4.  In  L966,  a dec is ion was made by the corporat ion to  c lose

the Belgium off ice, which was done at the end of that year. Petit ioner,

Rutger  M.  Smi th,  cont inued on wi th  the corporat ion 's  bus iness in

Europe and Peru for that year.

15.  In  June of  L966,  the lease on the house in  Brussels  was

cancelled after Rutger M. Smith had provided a new tenant therefor.

He then moved the family to an apartment at Odengotten 98 in Stockholm,

Sweden.

16. During 1966, Rutger M. Smith was in New york for 9 days

in June, 4 days in July, 1 day in November and 10 days in December.

L7.  Pet i t ioner ,  Rutger  M.  Smi th,  moved back to  the Uni ted States

in L967 with his wife and daughter, and resided in sublet apartments

in New York City while looking for housj-ng in Connecticut.

18.  Ef fect ive August  15,  L967,  the pet i t ioners entered in to a

separation agreement providing for periodic payments of al imony by

Rutger  M.  Smi th.
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19.  Pet i t ioners,  Rutger  M.  Smi th and Beatr iz  C.  Smi th,  f i led

joint Federal income tax returns for the years 1967 and 1968.

Obviously, no deduction appeared thereon for al imony payments.

CONCLUSIONS OF I,AW

A. That the evidence establishing the required intention

to ef fect  a  change in  domic i le  must  be c lear  and convinc ing,  and

the presumption against a foreign domici le is stronger than the

genera l  presumpt ion against  a  change of  domic i le .  qqqfash v.

ca l lman  50  A .D .  2d  457 .

B.  That  pet i t ioners d id not  e f fect  a  change of  domic i le  f rom

New York to  Brussels ,  Belg ium in  L966,  and were domic i l iar ies only

of New York in that year.

C.  That  pet i t ioners d id not  mainta in a permanent  p lace of

abode in New York for the year L966; that they did maintain a

permanent place of abode elsewhere during such entire year; and

that petit ioners spent less than 30 days in New York State during

the  yea r  L966 .

D.  That  pet i t ioners,  Rutger  M.  Smi th and Beatr : - ,z  C.  Smi th,

were not resident individuals of New York in accordance with the

meaning and in tent  o f  sect ions 005 (a)  (1)  and 605 (b)  o f  the Tax Law

in 1966,  and,  therefore,  are not  l iab le for  New York personal  income

tax for that year.

E.  That  pet i t ioner ,  Rutger  M.  Smi th,  f i led separate New York

State personal  income tax returns for  the years L967 and 1968.
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F. That a husband who determined his Federal income tax on

a joint return with his wife, but determines his New York income

taxes separately, must determine his New York adjusted gross income

separate ly  as i f  h is  Federa l  ad justed gross income had been determined

separa te l y .  (Tax  Law sec t i on  6L2 ( f  )  ) .

c. That the payments made by petit ioner, Rutger M. Smith,

to Beatriz c. smith, pursuant to a separation agreement in L966

and 1967 const i tu ted payments pursuant  to  U.  S.  Code,  t i t .  26,

$71 (a ) (2 ) ,  and  sa id  paymen ts  a re  t o  be  i nc l uded  i n  t he  w i f e ' s  g ross

income where separate returns are f i led by the husband and wife.

H.  That  as descr ibed in  sect ion 71,  a  husband is  a l lowed a

deduction for payments which quali f ied as 71 (a) payments includable

in the wi fe 's  ad justed gross income where made wi th in  the husband's

taxab le  yea r  (U .  S .  Code ,  t i t .  26 ,  5215 ) .

I .  That ,  had pet i t ioners,  Rutger  M.  Smi th and Beatr iz  C.

Smith,  not  f i led jo in t  Federa l  re turns but  ra ther  had f i led separate

returns,  pet i t ioner ,  Rutger  M.  Smi th,  could have i temized a deduct ion

for the al imony palznents which would have been separately reported

by Beatr iz  C.  Smi th in  her  ad justed gross income.

J.  That  such deduct ion must  be af forded to  pet i t ioner ,

Rutger M. Smith, on his New York income tax returns for L967 and

1968 pursuant  to  a reasonable construct ion of  sect ion 6L2( f )  o f

the Tax Law and the appropriate Internal Revenue Code sections dis-

cussed  above .
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K.  That  the pet i t ions of  Rutcrer  M.  Smi th and Beatr iz  C.

Smith are granted and the not ices of  def ic iency issued Apr i l  13,

L970,  May 25,  I97O and September 28,  1970 are cancel led.

DATED: Albany, New York
August  L6,  1977

STATE TAX COMMISSION
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J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L . Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

ewust 16, 19P7

$lr" rrd lba. &rt6r !,1, 6d,th
56O tfid,rgton .tvcur
llcr Tout, S+r lor*

Drar !h. dad lE!a, $d,trhr

Please take notice of the Dod,eilon
of the State Tax Commission enclosed herewith.

You have now exhausted vour r ieht of  review at the administrat ive
level.  Pursuant to sect ion($ 

-590 
of the Tax Law, any

proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New iork, Albany County, within 4 mthl

from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

$ugerr.isfu:U Teil
i;rrrl,rg Offtorr

cc: Petitioner's Representative

Taxing Bureau's Representative

T A- r  . r2  (6 /7  7 )



STATE OF NEI^I YORK

STATE TAX CO}$TISSION

I n  t h e  l l a t t e r  o f  t h e  p e t i t i o ; l s

o f

RUTGER i14. S}. I ITH and BEI\TRIZ C. Sj" I ITi ]

f o r  R e C e t e r m i . , n a L i  o n  o f  a  D e f  r c i e  n c y  o r
f o r  R . e f u n d  o f  P e r s o n a l  I n c c m e  T a x  n n d e r
Ar t i c ' l  e  22  o f  the  Tax  La i ,v  f  o r  the  years
L 9 6 6 ,  1 9 5 7  a n d  i 9 6 8 .

D E C i S  I O N

P e t i L i o n e r s ,  R : t g e r  M .  S m i t h ,  3 5 0  l , e x i n g t c n  A , . ; e n r i e ,

N e w  Y o r k ,  N e w  Y o r l <  1 0 0 1 7 ,  a n d  B e a t r i  z  c .  s m i t h ,  f  r r  e d  - .  p e t i t i o n

f o r  r e d e t e r m i n a t i o n  o f  a  d e f  i c i e n c y  o r  f o r  : : e f u n c i  o f  g - r s 1 = c - r n a r

i n c o r n e  t a - x  u n d e r  A r t i c l e  2 2  o f  t h e  ? a x  L a l n /  i o r  t h e  v e a i r  L g r r 6 .

r n  a d i i i c i c n ,  p e t i t i - o ; r e . r ,  R u t g e r  r , r .  S r n i t h ,  f i 1 e . l  s u c h . c : t r t i c n s

f o r  t h e  l i e a  s  1 9 6 7  a n d  i 9 6 8 .  ( F i l e  N o .  O O 4 O 3 ) .

A fo rn ta l  hea: : ing  v , 'as  l re lc ' l  be fo ; :e  rv i i chae l  A ' le : :a .nc le : : ,  t iear ing

of  f  i  nar  a+-  f  he  o f  f  i - ces  o f  L . l ie  S ta te  Tax  Commiss icn ,  f f io  t r ' / c r ] i l,  s e

T r a d e  C e n t e r ,  N e w  Y o r k ,  N e l v  y o r k ,  o f l  o c t o b e r  2 8 ,  L 9 j 6  a ' b  2 : 4 5  p . r r i .

P o f i i - i n n a r  D '!  !  L r  u - L v L l c !  ,  n u ' L g e r  M .  S m i t h ,  a - F ) i l e a r e d  b " v  \ I o r t o n  K e : : n ,  E s q .  T h e

r n c o m e  T a x  t s u r e a u  a : p e a r e J  b y  p : t c r  c r o t t y ,  F s o . ,  ( l r n o l c  D o r r l . a n ,

E s q . ,  o f  c c u n s e t ) .
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I S S U E S

I .  -Wheb .he r  pe t i i - i one rs ,  Ru tge r  N i .  Sm i th ,  and  Bea t r i z  C .

Smi th ,  we . re  res iden t  i nd i v idua ls  o f  i dew York  i n  l - 9b5  w i th in  the

mean ing  c f  sec t i on  605  (a )  o f  t he  Tax  Law .

f I .  t r r i h e t h e r  p c t i t i o n e r ,  R u t g e r  M .  S m i t h ,  w - h o  f i l e d  a  j o i n t

F e d , e r a l  i n c o m e  | a x  r l ' t u z t n  r , v i t h  h i s  r , ' i i f e ,  p e . - u i t i o n e r ,  B e a t r r z  C .

S m i t h ,  a n d  a  s e p a r a t e  N e w  Y o r k  i n c o m - ^  t a x  r e t u r n ,  t r v ' a s  : n t i t l e C

to  exc lude or  deC' , rc t  f rom i rTew Yor l . ,  ad j t r .s te - *1  g ross  income,  am.ounts

p a i d  t c  h i s  w i f e  o u r s u a n t  t o  a  s e p a r a t i o n  a g r e e n . e n t  i n  t h e  1 , - e a r s

L 9 5 1  a n . i  1 9 6 8 -

FINDITi IGS OF FACT

I .  P e  t i t i o n c r s ,  R r : t g e r  , \ 1 .  S m i t h  a n C  B = a t r i z  C .  S m i t h ,  f  i l  e C

a  j o i n t  N e w  Y o r k  S t a t e  i n c o m e  t a x  n o n r e s i C e n t  r e t u r n  f o r  L 9 6 6  w h i c h

s h o w e d  n o  t a x  d u e  a n c l  r v h i c h  c ' l a i m e d  a  r e f u n d  o r ' $ 8 2 3 . 0 0  f o r  m o n e y

w i t h h c l - d  f : : o n  R u t E e - r , ' " i -  S m i t h ' s  s a l a r y .

2 .  O n  A p r i l  1 3 ,  1 9 7 0 ,  t h e  I n c o m e  T a x  B u r e a u  i s s u e C  a  S i a t e -

m e n t  o f  A u C i t  C h a n g e s  t o  p e t i t i o n e r s ,  R u t g € r  r \ 1 .  S m i i h  a n ' l  B c a t r i z  C .

S m i t h ,  h i s  w - ;  f e ,  s t a t i n g  p e r s o n a l  i n c c m e  t a x  d u e  c f  $ 2 , 4 2 8 . 5 2 ,  p l - u s

i n t e r e s t  t o  t L r a t  a a t e  o f .  $ 4 2 3 . 2 2 ,  b a s e d  o n  p e t i t i o n e r s '  f a i l u r e  r o

e s t a b l i s h  a  c h a n g e  i n  t h e i r  r e s i d e n t  s t a t u s .  A c c o r d i n g l y - ,  a  I ' i o t i c e

o f  D e f  i c i e n c v  w a s  i s s u e d  t o  n o f  i  f  i c ' n e r c  c l n  A n r ^ i  I  I  3  -  ' l  g 7 O .  a s s a r t L n qy l l g v L J , l * -

t a x  a n d  i n t e r e s t  d u e  i n  t h e  a m o u n t s  c o m p u t e d  i n  t h e  S t a t e m e n t  o f

A r r d ' i  I  n h : 1 1 - - a
e  v - r r i l f v  v v  .
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B .  I n  S r : p t e n b r r  o f  T 9 6 2 ,  p e t i t i o n c _ r : s ,  R L r t - c C r  : . 4 .  S r n i t h  a n d

B e a - t - r t z  C -  S m r t h ,  r n o v e d  t c  t s r u s s e l . s ,  S e l g r i u c r ,  r . y h e r e  i n  L 9 6 3  t h e y

e n t e r e d  i n t o  a  s e v e n - y e a r  l e a s e  o n  a  h o u s e  a . t  7 7  F . u e  G e n e r a l  L o L z "

' i ' h p . , z  f r r r n i c h o j  t h e  h o u s e  w i t h  t h e i r  c r n i n  f u r n i t u r e  s h i p p e d  f r o i n  t h e

un i ted  s ta tes ,  as  we l l  as  w i th  o ther  fu r r r - r - t - . r re  wh ich  r .vas  purchcr .sec l

t h e r e .  A  d e c o r e t t o r ' . v a s  h i : c d ,  r l o o r s ' n / c r e  s c r a : o e d  a n C  p o I i s h e C ,

the  hcu .se  was ,oa in tec-1  anr l ,  qc rne  par t i t ions  wer -e  removec l  .

9 .  W h i l - e  i n  B e l g i u n ,  p e t i t i c n e  r ,  R u + - g c r  r r l .  S m i t h ,  f r d i n t a i n e d

h i s  U n i t e C  S t a t e s  c i t i z e n s h i . o  a n C  C i i t  n o t  i n t e n c i  t o  b e c o m e  a  t s e l g i a n

c i t i z e n .

1 0 .  T h c  c o o p e r a r - i v c  a r o a r t m c n c  o w n e : r .  b y  t a x c a y l r s  i r r  N e w  Y o r k

r - ' i 1 - r z  r ^ r : =  n l = ^ g r l  6 i 1  t h e  m a r k e t  i n  L 9 6 2  a n d  w a s  s o l d  o n  J a n u a r v -  1 ,

l  A e A

1 1 .  H .  J .  B a k e r  &  B i : o .  ,  I i r c .  r e n t e d  a n  o f  f  i c e  i n  E r u s s € l  s ,

T r ' o l a i t : r n  t r n ' i a r  a  f i ' . z e - i t e ; 1 1  i e a s e  r , v i i h  a  f i v e - y e a r  r e n e v , r a l .  p r c \ i i s i o n "

L 2 .  P e t i t i o n e r s  c l o s e C  a t l  t h e i r  l d e w  Y o r l <  b a n k  a c c o u n t s  i n

1 9 6 3 .  P e t i t i o n e r ,  F . u t g e r  M .  S m i t h ' s  o n l y  m c m b e r s i r i p  i n  a  N e . w  Y o r k

c l u b  w a s  p e r m i t t e d  t o  e x p i r e  : - n  D e c e r n i r c r  o f  L 9 6 2 .  S a i J  p e t i t i o n e r

became a  mernber  o f  the  fo l low ing  gror - l r r rs  in  BeL.q iu :n :  Rc l 'a l  Leopotd

C l u b  ( L 9 6 a ) ;  R o y a I  l { a t e r l o o  G o l f  c l - u b  o f  B r u s s e l s  ( 1 9 5 5 )  ;  C i r c l e

P r i v e  C o u v e r t ,  A v e .  L o u i s  ( f 9 6 5 ) ;  I ( e y  C l u b  o f  B r u s s e l s  ( 1 9 6 5 ) .

1 3 .  P e t i t i o n e r ,  R u t g e r  M .  S m i t h ,  r e m a i n e d  i n  B e l g i u m  u n d e r

a  w o r k  p e r m i t  a n d  a n  i d e n t i t y  c a r d ,  b o t h  o f  w h i c h  h a d  t o  b e  r e n e w e c l
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STATE OF NEI^I YORK

STATE TA,\ COTVI-}IISS ION

I n  t h e  ! l a t t e : :  o f  t h e  p e t i t i o i : s

o f

RUTGER. iT4. S},IITI-1 and BEATRIZ C. Si..TIT.I-]

f  o r  R e C e  t e i : m i . n a t  i  o n  o f  a  D e f  : _ c i e  n c y  c r t

f o r  R . e f u . n d  o f  P e r s c n a l  I n c c m e  T a x  u n a e r
A r t i c ' l  e  2 2  o f  t h e  T a x  L a r , v  f . o r  t h e  y e a r s

f  9 6 6 ,  L 9 5 7  a n c l  i 9 6 8 .

D E C i S  I O N

P e t i t i o n e r s  ,  R . ' - r t g e r  M .  S m i  t h ,  3 5 0  L e x i n g i c n  A i i e n u e  ,

N e v , ' Y , : r k ,  \ l e w  Y o r l <  1 0 0 1 7 ,  a : : d  t s e a t : r i z  C .  S m i t \ ,  f i ' t e d  ,  p e t i t i o n

f o r  r e d e t e r m i n a t i o n  o f  a  d e f  i c i  e n c y  o :  l o r  : : e f u n c l  o f  l - l e r s o n a l

incorne 'uax  r - inCer  Ar t i c le  22  o f  the  Tax  La 'a , '  f  o r  the  yea i r  L9F,>6.

r n  a ' J i i i t i c n ,  p e i i t  j - o n - = r ,  R u t g e r  1 4 .  S r n i t h ,  f  i l  e . l  s u c h  p . : c : - t i o n s

f o : :  t i r e  1 , - e a  s  1 9 5 7  a n d  1 9 5 8 .  ( F i l e  N o .  O O 4 O 3 ) .

A fo rn ra l  hea : : i ng  v ras  l r e l c l  l : e fo , i : e  t r i i chae  I  A l  exa .nc1  e r ,  ; i ca r i  ng

r ] r€ i  na r  r+ -  f he  o f  f  i ces  o f  L . l i e  S ta te  Tax  Com- rn i ss i cn ,  F , vo  t r ' i c r l c - l,  
q v

l r - r : d a  C a r t f  a rr l u u u  u s l f  u s ! ,  N e w  Y o r k ,  N e w  Y o r l < ,  o D  o c t o b e r  2 8 ,  L 9 7 6  a t  2 : 1 , 5  p . r r l  .

P c ' 1 . i i - i n n o - r  D!  u  L !  u - L v , l s !  ,  ' r u t g e r  M .  S i n i t h ,  a c ' p e a r e d  b y  \ T o r t o n  K e : : n ,  E s c l  ,  T h e

I n c o m e  T a x  B u r e a u  a p p e a r e ' l  b y  p e t e r  C r o i , t y ,  E s q . ,  ( A r n o l d  D o r r n a n ,

E s q . ,  o f  c o u n s e l ) .
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I S S U E S

I .  'w? re the r  pe  t i r i one rs ,  Ru tge r  t ' i .  Sn i t h ,  and  Bea t r i z  C .

Smi th ,  l ve re  res iden t  i nd i v idua ' l s  o f  i dew York  i n  L9b5  w i th in  the

mean ing  o f  sec t i on  605  (a )  o f  t he  Tax  Law .

I I .  l r / h e t h c r  p e t i t i o n e r ,  R u t g e r  M .  S n i t h ,  w h o  f  i l e d  a  j o i n t

F e d e r a l  i n c o m e  t a x  r e t u r n  r , v i t h  h i s  w i - f e ,  p e t i t i o n e r ,  B e a t r i z  C .

S m i t h ,  a n d  a  s e p a r a t e  N e w  Y o r k  i n c o m c  t a x  r e t u r n ,  t r v ' a s  e n t i t l e C

t o  e x c l u d e  o r  d e d r - r c t  f r o m  N e w  Y o r k  a d j u . s t e c i  g r o s s  i n c o m e ,  a m . c u n t s

p a i d  t o  h i s  w i f e  p u r s u a n t  t o  a  s e p a r a t i o n  a g r e e m e n t  i n  t h e  y e a r s

L 9 5 7  a n d  1 9 6 8 .

r INDI } ]GS OF FACT

I .  P e t i t i o n e r s ,  R u t g e r  M .  S m i t h  a n d  B e a t r i z  C .  S m i t h ,  f i I e C

a  j o i n t  N e w  y s r l q  S t a t e  i n c o r n e  t a x  n o n r e s i d e n t  r e t u r n  f o r  L 9 6 6  w h i c h

s h o w e d  n o  t a x  d u e  a n c l  r v h i c h  c l a i m e d  a  r e f u n C  o f  $ 8 2 8 . 0 0  f o r  m o n e y

w i t h h e l  d  f r o m  R u t g e r  i . l .  S m i t h ' s  s a l a r y .

2 .  O n  A p r i J -  1 3 ,  L 9 1 O ,  t h e  I n c o r n e  T a x  B u r e a u  i s s u e d  a  S t a t e -

m e n t  o r '  A u C i t  C h a n g e s  t o  p e t i t i o n e r s ,  R u t g e r  M .  S m i t h  a n C  B c a t r i z  C .

S m i t h ,  h i s  w : - f  e ,  s t a t i n q  p e r s o n a l  i n c c r n e  t a x  d u e  o f  $ 2  , 4 2 8 . 5 2 ,  p l u s

i n t e r e s t  t o  t h a t  o a t e  o ' t  $ 4 2 3 . 2 2 ,  b a s e C  o n  p e t r t i o n e r s '  f a i l u r e  t o

e s t a b l i s h  a  c h a n g e  i n  t h e i r  r e s i d e n t  s t a i u s .  h c c o r d i n g l y ' ,  a  N o t i c e

n F  n a € i  n i  a n , - r z  1 ^ 7 3 5  i s s u e C  t o  p e t i t i o n e r s  o n  A p r i l  1 3 ,  L 9 7 O ,  o s s e r t i  n q

t a x  a n d  i n t e r e s t  d u e  i n  t h e  a m o u n t s  c o m r : u t e d  i n  t h e  S t a t e m e n t  o f

A u d i t  C h a n g e s .
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3 .  P e t i t i o n e r ,  R . u ' u g e r  M .  S m i t h ,  f i l e d  a  N e i , v  Y o r k  S t a t e

r e s i d e n t  i n c o n t e  t a x  r e t u r n  f o r  t h e  y e a r  L 9 6 1 ,  o n  a  f o r m  p r e s c r i b e d

€ ^ -  * - - - . ;  ^ ' r  * F r s ( 1 n q  f  i  I  i n r  e  i n i n i -  F  o d a g S l  r e t u r n  w h o  e l e c t  i - 6  f  i l er v !  l l r q ! !  ! g r {  J J E ! r u r r J  ! ! I 4 t r . : j  a  J U ! r r u  i  u q g

- - ! ^  " . ^ - '  Y o r k  . r e - L u r n s .  I T o  c o m p u t a t i o n s  r e g a r C i n g  B e a t r i z  S m r t hJ  g t u o L  a  u =  L \  c w

w e r e  m a d e ,  n o r  d i d  s h e  s i q n  t h e  r e t u r n .  A + - t a c h e d  t h e r e t o  w a s  a

r i d e r  l v h i c h  e x , o l a i n e d  b h a t  R u t g e r  i U .  S m i t h  a n d  B e a t r i z  C .  S m i t h

h a c l  e n t e r e c l  i n t o  a  s e p a r a t i o n  a g r e e m e n t  e f f e c t i v e  A u g u s t  1 5 ,  L 9 6 ' 7 ,

under  r ,vh ich  an  agreeC ar iount  o f  a l imonv r ,u 'as  to  be  pa iC,  and tha t

M r s .  S m i t h  h a d  d e p a r t e C  t h i s  c o u n t r y  f o r  E u r o p e .  T h e  c o m p u t a t i o n

o f  a d j u s t e - j  g r o s s  i r : . c o r n c  c o n t a i n e C  a n  a d j u s t n e n r - *  r e C u c i n g  s a i d

i n r . n m a  ? r r z  ( l  ?  ) O A  ? 1  n r i - ' i  2 q  = l ' i m a n i z  r r n j c r  t h a  q a ' . ) A ' r - 2 r i ' r n  s a r r n m , r t  '
* r  a : r  ,  u  d t l o n  d E r e e m e n E .

4 .  O n  } l a y  2 5 ,  I 9 7 O ,  t h e  f n c o m e  T a : <  B u r e a u  i s s u e d  a  S t a t e m e n t

o f  A u C i t  C h a n g e s  t o  p e t i t i o n e r ,  R . u t g e r  M .  S i n r t h ,  s t a t i n g  t r e r s o n a l

i n c o m e  t a x  d u e  o f  $ 1 , 3 2 0 " 8 3 ,  p l u s  i n t e r e s t  t o  t h a t  d a t e  o f .  $ L 6 7 . 2 1  ,

b a s e d  o n  t h e  u n a v a i l a b i l i t r z  o f  a  d e C u c i i c n  f o r  a l i m o n - /  p a y m . e n t s

f o r  N e w  Y o r k  S t a t e  t a x  p r - 1 ; , 3 o s e s .  A c c c : : d i n g ] v ,  a  N o t i c e  o "  D e f  i c i e n c . z

w a s  i s s u e C  o n  I I a y  2 5 ,  L 9 1 O  t o  p e t i t i o n e r ,  R u t g e r  I l .  S m i t h ,  d s s e r t i n g

n - r c  n - : ' 1  i  ' a a n y n , a  t _ a  x  d r r e  p 1 l  U S  i n t e f  e S t  f  O f  L 9 6 1  a S  S t a t e d  i n  t h er / !

S t a t e m e n - u  o f  A u . - i i t  C h a n g e s  f . o r  t h a t  y e a r .

5 .  P e t i t i o n e r s ,  R u t g e r  M .  S m i t h  a n d  B e a t r i z  C .  S m i t h ,  f i l e d

a  Ner , \ t  York  S ta te  combined income tax  re tu rn  fo r  1958 on  r ,vh ich  the i r

t o t a l  N e w  Y o r k  a C j u s t e c t  g r o s s  i n c o m e  v / a s  $ 6 9 , 9 7 5 . 8 8 ,  o f  w h i c h  $ 2 6 , L 5 3 . 4 7

v / a s  s t a t e c l  t o  b e  t h e  a d j u s t e d  g r o s s  i n c o m e  o f  t h e  w i f e .  T h a t  a m o u n t
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* -  :  r  ! ^  ' ^ a r  t r r r  P r r t r - - a *  i l l  -  S m i  f h  r t l ' t r q r ' : r n . l .  i - n  r  q a n a ] - a t i O nw c l  5  l J d .  l - 1 1  L L ,  I i . s !  ! y  r \ u L \ j c :  u a t t L  L U  a  D = , v (

: d r a 6 m a n { -  r r a q C r i b e C  i n  F i n C i n g  C f  F a C t  " 3 " ,  S g p r a .  R u t g e f  } l  .

c m . i t - 1 . .  r r l i r r c r - C  h i s  N e w  y o r k  a d j r _ r s t e d  g r o s s  i n c o m e  b y  t h e  a m o u n t

o f  t h e  a l i n o n y  p a i d  u n C e r  t h e  s e p a r a t i o n  a g r e e m e n t .

6 .  O n  S e p t e n b e r  2 8 ,  1 9 7 0 ,  t h e  I n c o m e  T a x  B u r e a u  i s s u e d  a

S t a t o n e n t  o f  A u d i t  C h a n g e s  t o  p e t i t i o n e r ,  R u t g e r  I l .  S m i - t h ,  s t a t i n g

> . ] ^ i f - i n - : 1  n n 1 ' s o n a l  i n c o m e  t a x  d u e  o f  $ 2 , 0 3 5 . 3 9 ,  l o l u s  i n t e r e s t  t o

t h a t  d a t e  o f  $ I l 7 - 3 4 ,  b a s e C  o n  t h e  d i s a l l o w a n c e  o f  t h e  d e d u c t i o n

f  o r  a  I ' i  m n n i r  l . l a r , - r n s n f  c  i ' n  ' r - h a t  n O  S U c h  d e C l . U C t i O n  V / a S  t a k e n  O n  t h e

F e d e r a l  r e i u r n  o f  p e t i t i o n e r  f c r  t h a + -  ) / e a r .  T h e  B u r e a u  f u r t h e r

s t a t e d  t h a t  A r t i c l e  2 2  o f  t h e  T a x  L a w  c o n t a i n s  n c  p r o v i s i o n  f o r

t h e  m o C i f i c a t i o n  o f  a l i m o n v  u n d e r  a  s e p a r a t i o n  a g r e e r n e n t .  A c c o r d -

' i  n n l  r z  r  i \ T n + -  i  n g  O f  D e f  i c i e n c y  w a s  i s s u e c l  O n  S e , c t e m b e r  2 8 ,  1 9 ' 7 O  ,

l - n  n a J - i f  i , r n o r- -  r  ,  R . t r . t g e r  r r l  .  S m i t h ,  d s s e r t i n E  p e r s o n a l  i n c c n e  t a x  a n d

i n t e r e s t  f c r  1 9 6 8  a s  s - u a t e d  i  n  t h e  S t a t e m e n t  o f  A u d i t  C h a n q e s  f o r

f  h e t  \ / a ^  r

7  .  O n  N o v e m b e r  9 ,  1 9 5 2 ,  t h e  B o a r d  o f  D i r e c t o r s  o f  H .  J Baker

&  B r o . ,  I n c . ,  t h e  e m p l o y e r  e f  p e t i t i o n e r ,  R u t g e r  M .  S m i t h .  a u t h o r i z e d

t h e  e s t a b l i s h m e n t  o f  a  b r a n c h  o f f i c e  t o  b e  l o c a t e d  i n  B r u s s e l s ,

B e l g i u m .  R . u t g e r  ! 1 "  S m i t h  w a s  a p . o o i n t e d  a s  t h e  h e a d  o f  t h a t  c f f  i c e .

H e  w a s  t h e n  a  v i c e - p r e s i d e n t  o f  t h e  c o r p o r a t i o n .
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B .  I n  S e , o i - e m b e r  o f  i 9 6 2 ,  p e t i t i o n c r s ,  R u t - s e : :  1 4 .  S m i t h  a n d

B e a t r i z  C -  S m r t h ,  m o v e C  t c  t s r u s s e l s ,  E - . l g i u r n ,  r , v h e r e  i n  1 9 6 3  t h e y

e n t e r e d  i n t o  a  s e v e n - V e a r  1 e a s e  o n  a  h o u s e  a t  7 7  F . u e  G e n e r a l  L o L z "

Thev fu - rn ished the  house lv i th  the i r  own fu rn i tu re  sh i ,oped f ron  the

U n i t e d  S t a t e s ,  d s  w e l l  a . s  w i t h  o t h e r  f u r : n - i - t i r r e  w h i c h  r . v a s  p u r c h a s e d

t h e r e .  A  d c c o r a t o r  r , v a s  h i r e d ,  f  l o o r s  . d 3 r e  s c r : a p e d  a n : 1  . o o l i s h e d ,

i h e  h o u s e  w a s  . n a i n t e d  a n c l  s c m e  p a r t i t i o n s  v i e r e  r e m o r z e d .

9 .  W h i l - e  i n  B e l q i u r n ,  p e t i t i o n c r ,  R . u r - g e r  I l .  S m i t h ,  r d i n t a i n e d

h i s  U n i t e C  S t a t e s  c i t i z c . n s h i " o  a n C  C i d  n o t  i n ' - e n d  t o  b e c o m e  a  B e l g i a n

c i t i z e n .

10 .  The cooperar - i i ze  apar imenc owne:1  by  taxpayors  : - r r  New York

r - i t r r  r ^ r a =  n 1 r ^ 6 g - l  C n  t h e  m a f k e t  i n  L 9 6 Z  a n d  w a s  s O l d  O n  , T , a n i , ' a r r ;  
' l  

-

1 l - ,  H .  J .  B a k e r  &  B r o , ,  I n c ,  r e n t e C  a n  o f i i c e  i n  B : : u s s e l s ,

B e l g i u i n  u n C e r  a  f  i v e - y l a r  i e a s e  r v i - u h  a  f  i i r e - y e a r  r e n e v r ' a 1  p r c v r s i o n

L 2 .  P e t i t i o n e r s  c l o s e d  a l - l  t h e i r  N e r , v  Y o - r k  b a n k  a c c o u n t s  i n

1 9 6 3 ,  P e t i t i o n e r ,  R u t g e r  M .  S m i t h ' s  o n l y  m e m b e r s h i p  i n  a  N e w  Y o r k

c l u b  w a s  p e r n i t t e d  t o  e x p i r e  i n  D e c c r n i : c r  o f  L 9 6 2 .  S a i C  p e t i t i o n e r

became a  mernber  o f  the  fo - l low ing  grouros  in  Be lq ium:  Rcya l  Lecpo l -d

C l u b  ( L C t 5 4 ) ;  R . o l z a l  t r { a t e r l o o  c o l f  C l u b  o f  B r u s s e l s  ( 1 9 6 5 )  ;  C i r c I e

P r i v e  C o u v e r t ,  A v e .  L o u i s  ( 1 9 6 5 )  ;  I ( e y  C l _ u b  o f  B r u s s e l s  ( 1 9 6 5 )  .

I 3 .  P e t i t i o n e r ,  R u t g e r  l t .  S m i t h ,  r e m a i n e d  i n  B e l g i u m  u n d e r

a  w o r k  p e r m i t  a n d  a n  i d e n t i t y  c a r d ,  b o t h  o f  w h i c h  h a d  t o  b e  r e n e w e d



, a  r r n r r a  1  
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tVh i l e  t he re ,  he  pa iC  Be lg i run  i nco rne  taxes  fo r  each  yea r

f r om 1962  t o  L966 . H e  d i d  n o t  v o t e  i n  a n v  U n r t e d  S t a t e s  e ] e c t i o n s

O n  h i s  S t a t e m . e n t  t o  S u p p o r t  E x e m . o t i o n  o f  I n c o m ed t t r i  n n  ' f - ? r n l a  \ r a a r q
U T I V J

Earned  Abroad  f i l ed  w i th  h i s  Federa l  re tu rn ,  he  a t tached  a  s ta te -

n e n t  r e o a r d , i n o  h  i  q ,  r e c  i  d o n n e  ' i  n  i l a l  r - r i  r r m  a n d  s t a t c d  t h e r e i n  t h a t  " I t

i  s  m \ /  i  n . { .  an l -  i  6n  t o  i . r o r k  f  6 i r  mrz  r : ' r oqanJ -  emn l  owc r  i  n  Re lo i  um fo r  an

i n r l o f j n i f a  n . : ; i 6 d  a n d  I  h a v < =  n o  i n t e n t i o n  o f  r e t u r n i n g  t o  t h e  U n i t e C

Sta tes  w i th in  the  fo reseeab le  fu tu re ,  "

L 4 -  I n  L 9 6 6 ,  a  d e c i s i o n  r , u ' a s  m a d e  b y  t h e  c o r p o r a t i o n  t o  c l o s e

t h e  B e l g i u m  o f f i c e ,  w h i c h  w a s  C o n e  a t  t h e  e n d  o f  t h a t  y e a r .  P e t i t i o n e r ,

R t t J -  c r e r  N l  c m i ' l - 1 r  n n n f  - i  - " o ^ r  O n  v l i t h  t h e  r - o r i ) ( ) r a t i  o n ' s  b U S i n e s S  i n'  v v ' !  u r r v

! ' l t r n - n A  r n r i  D a 1 1 1  t a - t  f  l n : J -  r ' - a  r! u ! v v g  q l l L a  r = ! u  L V !  L l L q u  v g q ! .

l 5 T n  J u n e  o f  1 9 6 6 t h e  l e a s e  o n  t i r e  h o u s o  i n  B r u s s e l s  w a s

c a n c e l l e C  a f t e r  R u t q e r  M .  S m r t h  h a d  p r o v i C e d  a  n e w  t e n a n t  t h e r e f o r .

He - 'hen  n ' .oved the  famr ly  to  an  a ,oar ' -ment  a t  OCenEot ten  98  in  Sr -ockho lm,

Sr,veCen.

16 .  Dur ing  L9 'o6 ,  R .u tge r  M

i n  T r r " n . r  /  ^ - r / q  . i  n  . T r r l r , ,  
' l  

^ : r zJ - r l  U U I I f j ,  +  L t d , f / J  r r i  u q r y ,  I  r c r /

L 7 .  P e t i t i o n e r ,  R u t g e r  M -

.  Smith r,vas in ITew York- for 9 davs

in November and 10 c lays in  December,

S m i  j - h  m n r z p d  b a c k  t o  t h e  U n i t e C  S t a t e s,  . r l v  /  e v

n  L967  w i th  h i s  w i fe  anC dauqh te r anC res ided  i n  sub le t  aoa r tmen ts

n  N e w  Y o r k  C i t y  r v h i l e  l o o k i n g  f o r  h o r - r s i n g  i n  C o n n e c t i c u t

l B .  E f f ec t i ve  Augus t  15 ,  L961 ,  t he  pe t i t i one rs  en te red  i n to  a

- - ! i ^ *  - - r e e m . . n i -  n r o r z i 4 i y r n  f n r  n o r i r - r d i n  n : r ; m a n { - c  a F : ' l i m n n r z  t r .55 eludI .  c l  L IOI]  dE- -  - !

Rutqer  i v l  .  Smi 'uh .



A .  T h a t  t h e  e v i d e n c e  e s t a b l  i s h i n q  L h e  r e g u i r e d  i n t e n t i o n

to  e f fec t  a  c } iancre  in  c lo r ; r i c i le  must  be  c lear  and con. r inc ing ,  and

f - n o  r a r e q r r r n r r i i r - *  ^ - ' ^ j ' ^ ^ !  ^  f o r a - i  o n  c ' l n m i r i ' l  . -  i c  < . l - r c n r - r 9 1 ' t h a n  t h eL I f F J '  r L / I C : ] L I . I L L r J L I U l l  d . - ( { d , . . j - 1 I > L  d .  ! v ! s ! v r !  u v r l i r u - l - I \ . :  i J  J L r U l i \ - i :

1  ^ * ^ - r , m h . t -  i  ^ 6
V  

s 1 l s :  q  L U l -  = 5  u i l i , J  L  ! \ J  l  t against  a  change of  dcmic i le .  qggE5hj .

G a l l m a n  5 0  A . D .  2 d  4 5 7

l -

1 q  t r o t ' i t i n n a i - q  R l i i - - a ! -  i \ l

i o i n f  F e d + r a l  i n c o m e  t a x  r e t u r n s

O t r r r i n r t c l r r  t 1 ^  l l a d r r n ' { _  i e , n  r n n . r : - r a r lv v v ! v u J ! l / ,  r I u  L ( g u u l - u I U ! t  q u l J c a r u u

CONCI,US iONS

B-  Tha t . oe t i t i one rs  c l iC

New Yo rk  t o  B russe l s ,  Be lg i um

of  New YorK  in  tha t  yea r .

C .  T h a t  p e t i t i o n e r s  d i d  n o t

abode in l . l -erv York for the .rear:  L966

n e r m a n o n f  n l  a g 3  o f  a b O d e  e l s e v r h e r e

t h a t  p e t i t i o n e r s  s r o e n t  l e s  s  t h a n  3 0

r N A  \ Z A A T  I L I h h

S n i t h  a n d  B e a t r i z  C .  S m i t h ,  f i l e d

! ^ -  . L ' 1 . ^  _  L 9 6 j  a n d  1 9 6 9 .r ( J !  L r r g  y  g a !  J

thereon for  a l - inony payments.

o!' r,Ar{

n o t  e f f e c t  a  c h a n g e  o ' f  d o m i c i l e  f r o m

i n  L 9 6 6 ,  a n d  r r v - e r e  d o m i c i l  i a . r i e s  o n l y

m = i n i - a i n  a  n e r m a n e n t  O l a c e  o f

:  t h - t  t h e . " -  C i C  r n a i n t a i n  a *
/  

v a r q

r ^ ' l l r i  n o  q r ( - h  + n 1 -  i  r , .  \ i € ' a ' . .  a n c ]! , -  r 4  ! r + Y  !  J  
u \ * 4  /  q .

d a y s  i n  N e w  Y o r . <  S t a t e  c u r i n g

D .  T h a t  p e t i t i o r r . e r s ,  R u t g e r  I t .  S m i t h  a n d  B e a t r i z  C .  S m i t h ,

w e r e  n o t  r e s i d e n t  i n d i v i d u a l s  o f  N e w  Y o r k  i n  a c c o r d a n c e  r , v i t n  t h e

m a r n  i  ' ^  : - ' r  i  n t e n t  o f  s e c t i o n s  5 0 5  ( a )  ( f  )  a a d  6 0 5  ( b )  o f  t h e  T a x  L a w

i n  1 9 6 6 ,  a n d ,  t h e r e f o r e ,  a r e  n o t  l i a b l e  f o r  N e w  Y o r l <  p e r s o n a l -  i n c o m e

t a x  f o r  t h a t  y e a r .

E .  I ' h a t  p e t i t i o n e r ,  R u t g e r  i ' i .  S m i t h ,  f i l e c i  s e p a r a t e  N e w  Y o r k

Q l - a { - a  h - r c n n = |  i n c o m e  t a x  r e t u r n s  f c r  t h e  y e a r s  1 9 6 ?  a n d  t 9 6 8 .
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K .  T h a t  t h e  p e t i t i o n s  o f  R u t g e r  l v I .  S r n i i h  a n d  B e a t r i z  C .

S m . i  f l r  a r a  c r r a p i s i  a n C  t h c  n o t i c e s  o f  f l e f i r - i e n c r z  i s s r r e r i  A n r i I  ' t ?
e r l u  l l v L ! ! s J  v !  u = i . ! ( - ! u r r u . , /  ! J J L L = u  4 i J ! r - L  I J r

1 9 7 0 ,  l v t a y  2 5 ,  L 9 7 O  a n d  S e p t e m b e r  2 8 ,  L g l O  a r e  c a n c e l l e d .

DATED: Albany, Ner,v York

A u g u s t  L 6 ,  L 9 7 1

\  t  . r -  r .
\  \ ,1"- u L,"t  lL,*.  ;  ---

CO}I},1IS S iONER

STATE TAX COiYMISSIC}d

PRES IDEI\iT

COM]4IS S IONE



CORRECTION
FOLLOWS

N7TEJrue FottohlrNe
DOEUMENT(S) ARE BEING REFITMED

TO ENSURE ETARITY

PHOTO MI EROGRAPHIOS I I'IO .



1 9 .  P e t

i r r i  n 1 _  F ' o d c r r  l

/ ^ 1 1 ^ , , - i  ̂, , ^  1 . .
v v  v  ! v u D  I y  ,  I I U

1 -

i t i o n e i : s ,  R , - r t g e . r  1 1 .  S i n i t h  a n d  B e a t r i z  C .  S m i t h ,  f i l e d

i n c o r n e  t a x  r e t u r n s  f o r  t h e  y e a r s  1 9 6 7  a n d  1 9 5 8 .

C l  a d r r  r - J -  i  r , n  2  6 p ^ :  - r n z l  . l - L  ^ - a n n a  f  n r  a  
' l  j  n n n r z  ^ n  F  -v s u q u L l v i r  q p u g a l  u u  u l l u l  g u t t  ! v !  G I I _ i ( t v f  I v  p a y t r l c l , I u >  .

CONCI,USiO}TS OF I,AI.J

A .  T h a t  t h e  e v i d e n c e  e s t a b ] i s h i n q  L h e  r e s u i r e c l  i n t e n t i o n

t o  e f f e c t  a  c h a n c t e  i n  c l o r a i c i l e  m u s t  b e  c l e a r  a n d  c o n v i n c i n g ,  a n C

f r ^  ^  " - - * ' !  ' :  ̂ n  a r - r : r  i  nc ' r -  :  Fnrp ' i  r - rn  dnmi  n i  
' l  

e  - i  g  s f  ronoer  than theL : I s  u r g D u l l l i J U I U I !  u y c I I l -  L  O  r U ! s I : r I  u u t L l ! ! _ _ -

g e r l e r a l  p r e s u m p t i o n  a g a i n s t  a  c h a n g e  o f  d c i n i c i l e

G a l ' l m a n  5 C  A . D .  2 c - 1  4 5 7 .

B o C f i s h  v .

B .  T h a t  . c e t i t i o n e r s  c l i d  n o i  e f f e c t  a  c h a n q e  o f  d o m . i c i l e  f r o m

N e w  Y o r k  t o  B r u s s e l s ,  B e l g i u m  i n  L 9 6 6 ,  a n d  w e r e  d o m i c i l - i a . r i e s  o n l y

o f  New York  in  tha t  year .

C .  T h a t  p e t i t i o n c : : s  C i d  n o t  m a i n t a i n  a  p e r m . a n e n t  ; o l a c e  o f

abode in  Ne. ,^ r  York  fo r  the  year  L966;  tha t  they  d id  ina in ta in  a

n 6 - ' m : n a n f  ^ r  - c e  o f  a b o c i e  e l s e w h e r e  d u r i n o  q t r c ' h  + n J .  i  r +  \ , r e A r :  a n a ls ! J s v v L r = ! E  u u ! ! I - y  J L i u i !  E M ! ! g  J s u !  /  q t f u

t ha t  pe t i t i one rs  s .oen t  l ess  + -han  30  days  i n  New Yor<  S ta te  i u r i ng

the  yea r  L966 .

D .  Tha t  pe t i t i o r re rs ,  Ru tge r  I t .  Smi - th  and  Bea t r i z  C .  Smi th ,

were  no t  res iden t  i nd i v idua ls  o f  New York  i n  acco rCance  r , v i t n  t he

m a : n i  n n  : n ' r  i  n t e n t  o f  s e c t i o n s  6 0 5  ( a )  ( f  )  a n c l  6 0 5  ( b )  o f  t h e  T a x  L a w

i n  1966 ,  and ,  t he re fo re ,  a re  no t  I i ab le  fo r  New Yor l . ,  pe rsona l  i ncome

tax  fo r  t ha t  vea r .

E .  Tha t  pe t i t i one r ,  Ru tge r  i u i .  Sm i th ,  i i l e c l  sepa ra te  New Yo rk

S ta te  pe rsona l  i ncome  tax  re tu rns  f o r  t he  yea rs  L961  and  1968 .



B

F.  Tha t  a  husband  who  de te rm ineC h i s  Federa l  i ncome tax  on

a  j o in t  re tu rn  w i th  h i s  w i fe ,  bu t  Ce te rm ines  h i s  New York  i ncome

{ - r . - ^ ^  - - + e l  v .  n r r r s t  d a t e f m i n e  h i s  } T e r , . r  \ / o r k  a d i t r s f  e d  c r r c l s s  . i  n - o m e,  r l r q J  u s ! l l t l M  I l ! J  ! l g v v  M n  G u J  u J  u u s  
Y ! v - J  I I I U V

s e p a r a t e l y  a s  i f  h i s  F e d e r a l  a d j u s t e c l  g r o s s  i n c o m e  h a d  b e e n  C e t e r m i n e d

s e p a r a t e l y .  ( T a x  L a w  s e c t i o n  6 1 2 ( f )  ) .

G -  T h a t  t h e  p a y m e n t s  m . a d e  b v  p e t i t i o n e r ,  R u t g e r  M .  S m i t h ,

t o  B e a t r i z  c .  s m i t h ,  p u r s u a n t  t o  a  s e p a r a t i o n  a g r e e m e n t  i n  L 9 6 6

a n d  L 9 6 7  c o n s t i t u t e d  p a y m e n t s  , o u r s u a n t  t o  U .  S .  C o d e ,  t i t .  2 6 ,

$  7 1 ( a )  ( 2 ) ,  a n d  s a i d  , c a y m e n t s  a r e  t o  b e  i n c ' l u d e d  i n  t h e  v r i f e ' s  g r o s s

income where  se ,oara te  re tu rns  are  f i lec l  by  r ,he  husband anC wi fe .

H .  T h a t  a s  d e s c r i b e C  i n  s e c t i o n  J ! ,  a  h u s b a n d  i s  a i l o r , v e C  a

d e d u c t i o n  f o r  p a y m e n t s  r , v h i c h  q u a l i f i e d  a s  7 l ( a )  p a y m e n t s  i n c l u d a b l e

i n  t h e  r , v i f e ' s  a d i u s t e d  q r o s s  i n c o m e  w h e r e  m a d e  w i t h i n  t h e  h u s b a n C ' s

t a x a b l e  y e a r  ( U .  S .  C o C e ,  t i t .  2 6 ,  5 2 1 5 ) .

I .  T h a t ,  h + d  p e t i t i o n e r s ,  R . u t g e r  M .  S m i t h  a n d  B e a t r i z  C "

S m i t h ,  n o L  f i l e C  j o i n t  F e d e r a l  r e t u r n s  b u t  r a t h e r  h a d  f i l e d  s e p a r a t e

r e t u r n s ,  , o e t i t i o n e r ,  R u t g e r  ! 1 .  S m i t h ,  c o u l d  h a v e  i t e m i z e d  a  d e C u c t . i o n

for  the  a l i rnony  pavments  wh ich  rvou ld  have been separa te ly  repor ted

b y  B e a t r i z  C .  S m i t h  i n  h e r  a d i u s t e d  s l : o s s  i n c c m e .

J .  T h a t  s u c h  d e C u c t i o n  m u s t  b e  a f f o r d e C  t o  p e t i t i o n e r ,

Rutger  l v l .  Smi th ,  on  h is  Ner ,v  York  income tax  re tu rns  fo r  L967 and

1 9 6 8  p u r s u a n t  t o  a  r e a s o n a b . l - e  c o n s t r u c t i o n  o f  s e c t i o n  6 1 2 ( f )  o f

t h e  T a x  L a r , v  a n C  t h e  a p p r o p r i a t e  I n t e r n a l  R e v e n u e  C o d e  s e c t i o n s  d i s -

c u s s e d  a b o v e .



t

K -  T h a t  t h e

S m i  1 - i r  A  r F  c r r . a n t e d

f  9 7 0 ,  l v l a y  2 5 ,  L 9 1 O

9

p e t i t i o n s  o f  R u t q e r  1 1 .  S r n i t h  a n l  B e a t r i z

a n d  t h e  n o t i c e s  o f  d e f i c i e n c y  i s s u e d  A p r r l

zr ,11  Q c 'n { -  om1- r . - : ;  28  ,  L97 0  a1 .  e  CanCel led  .

(-

1 -

DATED: A lbany ,  Nerv  York

A u g u s t  L 6 ,  L 9 7 1

STATE TAX COMMISSICI\

t - e  L  L t . . -

' \ ,  ; ' f-^
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COYI} , I ISSiONER

COrY-l4IS S IONE
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