
STATE OF NEI^I YORK
STATE TN( COMMISSION

In the Matter of the Pet i t ion

o f

CHESTER SOLTNG and CAROLE SOLTNG

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of Personal Income

AFFIDAVIT OF },IAILING

Taxes under Art ic le (x) 22 of the
Tax Law,for the Year{spoo<*x$lrd(x) 1968.

State of New York
County of Albany

Marsina Donnini  ,  being duLy sworn, deposeg and says that

she is an employee of the Department of Taxat ion and FLnance, over 18 years of

age,  and tha t  on  the  30 thday  o f  June ,  L977,  she served thewi th in

Notice of Decision by (cert i f ied) mai l  upon Chester & Caro1e Sol ing

by enclos ing a

as  fo l l ows :

:fuegre*ep6**tlc(>p.J) the petltioner in the withln proceedlng,

t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

Mr.  & Mrs.  Chester  Sol ing
22 Olmstead Road
Scarsdale,  New York 10583

and by deposit tng same enclosed ln a postpald properly addressed Idrapper

(post of f lce or off ic ial  depository) under the excluslve care and custody

the United States Postal  Service withln the State of New York.

That deponent further says that the said addressee ls the (reryxecser*xdoe

x*:chr) petitloner herein and that the address set forth on said nrapper is the

last knor.m address of the {oqxxseroa$lo<ro8>Gbe) petitioner.

l n a

o f

Sworn

3oth

)

be fore

o f

me thls

,June

f o

d a y

rA-  3 (2/7 6)

r977.



STATE" OF NEW YORK
STATE TAX COMMISSION

In the l"latter of the Petit lon

o f

CHESTER SOLING aNd CAROLE SOLING

For a Redetermlnat ion of  a Def ic iency or
a Revis ion of  a Determinat ion or  a Refund
of Personal Income
Taxes under Art icLe(r) 22 of the
Tax Law for the Year(t*:oo<f,x$oeG) 1968.

AFFIDAVIT OF MAILING

State of New York
County of AlbanV

Marsina Donnini , belng duly sworn, deposes and says that

she is an empl-oyee of the Department of Taxatlon and Finance, over 18 years of

age,  and tha t  on  the  3Qthday  o f  June ,  L977,  she served thewi th in

Notice of Decision by (cerr l f ied) mai l  upon samuel N. Greenspoon

by enclos ing a

as  fo l l ows :

(representative of) the petit loner in the within proceedingt

true copy thereof in a securely sealed PostPaid wrapper addreseed

Samuel N. Greenspoon, Esq.
Eaton, Van Winkle e Greenspoon
600 Ihrird Avenue
New York, New York 10016

and by deposlt ing same enclosed in a postpald properly addressed wrapper ln a

(post of f ice or off ic lal  depository) under the exclusive care and custody of

the United States Postal  Service withln the State of New York.

That deponent further says that Ehe said addreasee is the (representat lve

of the) petitioner herein and that the addrese set forth on sald wraPPer ls the

last known address of the (representat ive of the) Pet i t loner.

Sworn to before me thls

30th day of June

rA-3 (2176)

,  L977.



STATE OF NEW YORK

DEPARTMENT OF .TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

{t$r to. 19??

ADORESS YOUR REPLY  TO

TELEPHONE: (5 'E) . I?; I?2I

STATE TAX COMMISSION

r ltr. 3 lE.r €hiltrr g$rtild
tt Ol,ntnn m.{
saarrdal.r, n# r€t trottt

mr Htrr * ll[r* sol$rgr

PLease take notice of the DrcI$Id
of the State Tax Cornmission enclosed hereltith.

PLease take further notice that pursuant to
Section(l) 690 of the Tax Law, anY
proceeding in court to review an adverse deci-
sion must be commenced within 4 mthf
, f rom the date of this not ice.

Inquities concerning the computation of tax
due or refund allowed in,accordance with this
decision or concerning any other matter relative
hereto rnay be addressed
will be referred to the proper l y .

u r g ,

Enc .

cc :  Pet i tLoner 's  Rep
Bllrtng

nEaEl -ve :

osals
tDg $rrl
O{tl"g

Taxing Bureauts Representat ive:

rA -1 .12  (L176 )
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STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

CHESTER SOLING and CAROLE SOLING

for  Redeterminat ion of  a  Def ic iency or
for Refund of Personal Income Taxes
under Art icle 22 of the Tax Law for the
Yea r  L968 .

DECISION

Pet i t i one rs ,  Ches te r  So l i ng  and  Caro le  So l i ng ,  res id ing  a t

22 OLmstead Road,  Scarsdale,  New York f0583 f i led a pet i t ion for

redeterminat ion of  def ic iency or  for  re fund of  personal  income

tax under  Ar t ic le  22 of  Lhe Tax Law for  the year  f968.  (F i le

No .  00488 ) .

A formal  hear ing was held before Nei l  Fabr icant ,  Hear ing

Off icer ,  3 t  the of f ices of  the State Tax Commiss ion,  T\ t ro  i ' t lor ld

Trade Center ,  New York,  New York,  oo November 10,  L976,  &t

12 :00  noon .  Pe t i t i one rs  appeared  by  Samue l  N .  Greenspoon ,  Esq .

The Income Tax Bureau appeared by Peter  Crot ty ,  Esq.  (Louis  Senf t ,

Esq .  o f  counse l ) .

ISSUES

I.  Whether  pet i t ioner ,  Chester  Sol ing,  was a par tner  in  the

firm of Wil l iam M. Rosenbaum and Company.



II. Whether the

L968 represented a

re turn  o f  cap i ta l .

FINDINGS OF FACT

l .  Pe t i t i one r ,  Ches te r  So l i ng ,  f a i l ed  to  repo r t  as  a  d i s t r i b -

u t i ve  sha re  o f  pa r tne rsh ip  i ncome fo r  1968  the  sum o f  $27 ,088 '00 '

a sum credited to him by the f irm of Wil l iam M. Rosenbaum and

Company.

2.  On Apr i l  L2,  L974,  the Income Tax Bureau issued a State-

menL of  Audi t  Changes and a Not ice of  Def ic iency imposing personal

i ncome  tax  o f  $3 ,258 .23  p l us  i n t e res t  o f  $995 .01 ,  f o r  a  t o ta l  o f

$4 ,253 .24 .  Th i s  sum rep resen ted  tax  due  on  1968  income,  l ess

S314 .00 .  The  l a t te r  sum was  the  to ta l  t ax  pa id  by  pe t i t i one r  i n

Lg6g.  Repayment  of  the $27,088.00 was t reated as a deduct ion for

1969 resul t ing in  no taxable balance for  that  year .

3.  Pet i t ioner  c la ims that  because of  an a l leged f raud and

non-disclosure surrounding the execution of the partnership agree-

ment, he did not become a partner in the f irm and that the monies

received by h im in  1968 represented a return of  capi ta l  ra ther  than

a d is t r ibut ion of  par tnership income.

4. The relevant circumstances surrounding the execution of

the partnership agreement and its subsequent cancellat ion are not

in  d ispute.  By the terms of  an agreement  between pet i t ioner '  Chester

so l i ng ,  and  w i l l i am M.  Rosenbaum,  da ted  March  3 ,  L967 ,  pe t i t i one r

agreed to purchase and Rosenbaum agreed to sel l  a 30% interest in

2

funds received by

distr ibut ive share

petit ioner from the f irm

of partnershiP income or

in
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the partnership.  The assignment was to be made in two stages:

1)  L2% on or  about  June,  L967;  2 )  18% on Apr i l  l ,  f968 .  The pur -

chase  p r i ce  was  $250 ,000 .00 ,  o f  wh ich  $ f00 ,000 .00  was  to  be  pa id

on the  ass ignment  o f  the  L2% in te res t ,  $50,000.00  on  January  1 ,

L96B and a  f ina l  payment  o f  $100,000.00  upon the  ass ignment  o f

the remaining 18% on Apr i l  1,  1968.

The assignment of  the L2% interest  was condi t ional ,  inter al ia,

upon Rosenbaum's secur ing the consent  of  the other  par tners in  the

f i rm.  The agreement  is  s i lent  as to  the need for  consent  of  the

other partners with respect Lo the transfer of the remaining L8%.

The agreement also provided that upon the assignment of the L2%

in te res t ,  pe t i t i one r  wou ld  con t r i bu te  $25 ,000 .00  to  the  cap i ta l  o f

the f irm and that Rosenbaum would contribute and cause the other

par tners to  contr ibute addi t ional  sums,  so that  the to ta l  capi ta l

o f  t he  f i rm  wou ld  amoun t  t o  app rox ima te l y  $100 ,000 .00 .

F inal ly ,  the agreement  prov ided that  on the ass ignment  of  the

fu l l  30% interest ,  Rosenbaum would cause the other  par tners to

enLer  in to a new par tnership wi th  Sol ing,  such new par tnership to

operate under  speci f ied terms and condi t ions not  re levant  to  th is

p roceed ing .

The agreement  speci f ica l ly  contemplated the refusal  o f  the

other partners to form the new partnership, in which case Rosenbaum

was to enter into a new partnership with Soling and such other

par tners as were wi l l ing to  jo in  them.
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5.  Pursuant  to  th is  agreement ,  pet i t ioner ,  Chester  Sol ing,

pa id  Rosenbaum $ f00 ,000 .00 .  He  rece i ved  a  L2% Ln te res t  i n  t he

par tnership.

6.  Pet i t ioner  worked in  and mainta ined h is  of f ice at  the

f i rm 's  p r i nc ipa l  p lace  o f  bus iness .

7 .  I n  1968 ,  t he  f i rm  c red i t ed  $27 ,088 .00  t o  pe t i t i one r ' s

accoun t .  Pe t i t i one r ,  Ches te r  So l i ng ,  w i thd rew $L7 ,478 .56 .

8.  On May 31,  L968,  the par tners other  than Wi l l iam M.

Rosenbaum terminated the partnership, formed a new partnership

and exc luded pet i t ioner  f rom the new ent i ty .

9 .  Pet i t ioner  ne i ther  received nor  pa id for  the remain ing

18% in te res t .

10.  Pet i t ioner  thereupon in i t ia ted

the Supreme Court, New York County, as

ceedings against  a l l  o f  the par tners.

an action for damages in

wel l  as arb i t ra t ion pro-

11 .  I n  March ,  L969 ,  t he  pa r t i es  se t t l ed  the  conLrove rsy .

Pe t i t i one r  rece i ved  $ f09 ,000  f rom Wi l l i am M.  Rosenbaum,  l ess  the

$L7 ,478.56 prev ious ly  wi thdrawn f rom the par tnership.

L2.  Pet i t ioner ,  Chester  Sol ing,  now argues that  the other

partners claimed that they had not been informed of the agreement

to t ransfer  Rosenbaum's 18% interest ;  that  had they been advised

thereof ,  they would not  have consenLed to the in i t ia l  t ransfer  o f

the L2% interest; that the fai lure by Wil l iam M. Rosenbaum to

disc lose to  h is  other  par tners the agreement  to  se l l  the LB%

interest  amounted to  f raud;  that  the f raud v i t ia ted the in i t ia l
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par tnership consent ;  and that ,  therefore '  pet i t ioner

a par tner  " in  fact  or  law."  Accord ingLy,  the monies

from the f irm amounted to a return of capital rather

distr ibutive share of partnership income.

CONCLUSIONS OF LAW

A. That  in  1968,  pet i t ioner  was a par tner  in  the f i rm of

Wil l iam M. Rosenbaum and Company. Even if  we were to assume

that  the non-d isc losure of  the terms of  the agreement  between

Rosenbaum and petit ioner could annul the partnership agreement

f rom i ts  incept ion,  pet i t ioner  has fa i led to  produce any credi -

b1e ev idence of  such f raud.  Moreover ,  pet i t ionerrs  own compla int

in the Suprerne Court l i t igation specif ical ly acknowledges and

re l ies upon h is  par tnership s tatus.  Pet i t ioner  worked in  the

f i rm's  of f ices as a par tner  and admi t ted ly  thought  of  h imsel f  as

a parrner, as did the other members of the f irm. The termination

of the partnership, the ensuing l i t igation and the eventual

seL t l emen t  a l l  unde rsco re  pe t i t i one r rs  pa r tne rsh ip  s ta tus '

B. That the income received from the f irm of Wil l iam M.

Rosenbaum and Company was a distr ibutive share of partnership

income and ful ly taxable as such.

was never

received

than a
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C .  Tha t  t he  pe t i t i on  o f  Ches te r

denied and the Not ice of  Def ic iency

sus ta ined.

DATED: Albany, New York
June 3O, L977

Sol ing and

issued  Apr i l

Ca ro le  So l i ng  i s

L2 ,  Lg74  i s

STATE TAX COMMISSION

\)6,
ISSfONER


