
STATE OF NEW YORK.
STATE TAX COMMISSION

In the Matter of the Pet i t ion
:

o f

FMNK N. SPENCER, JR. 
:

For  a  Redeterminat ion  o f  a  Def ic iency  or  :
a Revision of a Determinat lon or a Refund
of Personal Income :
Taxes under Art ic le (x) 22 of the
Tax Law for the Year(slxcor*rxio6($r L970:

State of New York
County of Albany

Bruce Batchelor , being duly sworn, deposes and says that

Ehe is an eurployee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 4t1ir  day of March ,  L977, *re served the wlthin

Not i ce  o f  Dec i s ion by (cert i f ied) nai l  upon Frank N. Spencer,  Jr.

(xegcexmo*tNrcof) the petLtioner in the withln proceedlng,

enclos ing a t rue copy thereof  in  a gecurely  sealed postpatd r t raPPer addressed

fo l lows :  Mr.  Frank N.  Spencer ,  Jr .
Cornwall Bridge Road
Sharon, Connecticut 06069

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Servlce within the State of New York.

Thal deponent further says that the said addressee is the (efnooexR*fux

"f<xtftA) 
petitioner herein and that the address set forth on said ltraPPer is the

Iast known address of the (Uep;gqgg**Aiggclfcxqbe) petitloner.

AFFIDAVIT OF MAILING

by

A S

Sworn to before me this

4th day of March ,  L977. f{.'u,.'e., t A,,n.Ii' /*t1+ t



STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

March 4, L97I

STATE TAX COMMISSION

r
Ur. Frenk N, Spenccr, Jr.
Cornrnll Brtdgo Road
$haron, Conncctleut 06069

Doar Mr. Spancar;

Pl-ease take not ice of  the
of the State Tax Commission

DBCISION
rnclosed herewith.

Please take further notice that pursuant to

Sect ion(p 690 of  the Tax Law'  anY

proceeding in" Court to review an adverse deci-

sion must be conunenced within 4 UO,ffthC
from the date of  th is  not ice.

Inquiries concerning the computation of tax

due or refund allowed in accordance rtith this

decision or concerning any other rnatter rel-ative
hereto rnay be addressed to the undersigned. They

will be referred to the proper Party for reply.

Very truly yours,

Enc. Snpornrlcor of

cc: 
Glalnr Boarlaga

Taxing Bureau's Representat ive:

A O O R E S S  Y O U R  R E P L Y  T O

TELEPHoNE: (5r8)45 7-  1723

rA -1 .12  (L |76 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

of

FRANK N.  SPENCER,  JR .

for Redetermination of a Deficiency or
for Refund of Personal Income Taxes
under Art icle 22 of. the Tax Law for
t he  Yea r  1970 .

DECIS]ON

Pet i t ioner ,  Frank N.  Spencer ,  Jr . ,  res id ing at  Cornwal l  Br idge

Road,  Sharon,  Connect icut  06069,  f i led a pet i t ion for  redeterminat ion

of a deficiency or for refund of personal income taxes under Art icle 22

o f  t he  Tax  Law  fo r  t he  yea r  1970 .  ( f i l e  No .  0 -69175380 ) .  On

Sep tember  B ,  1976 ,  pe t i t i one r ,  F rank  N .  Spencer ,  J r . ,  adv i sed  the

State Tax Commission in writ ing that he desired to waive a smaIl claims

hearing and to submit the case to the State Tax Commission upon the

entire record contained in the f i-Ie.

ISSUES

I.  Did pet i t ioner ,  Frank N.  Spencer ,  Jr . ,  a  nonres ident ,  per form

services for Cerro Corporation during 1970 as an employee or as an

independent contractor ?
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II.  Were days worked in Connecticut performing services for

Cerro Corporation considered days worked in New York or days worked

outside of New York for purposes of al location of income?

FiNDINGS OF FACT

I.  Pet i t ioner ,  Frank N.  Spencer ,  Jr . ,  f i led a 1970 New York

State personal income nonresident return attached to which was a

wage and tax statement from a New York corporation showing New York

State taxes withheld from compensation. On the return, petit ioner,

Frank N.  Spencer ,  Jr . ,  a l located h is  income in  Schedule A- I  .  He

cla imed 285 days worked in  1970,  of  which 233 were worked out  o f  New

York and 52 worked in New York.

2.  The Income Tax Bureau held that  f rom January l ,  1970 to

March  31 ,  I 970 ,  pe t i t i one r ,  F rank  N .  Spencer ,  l r . ,  wo rked  as  a  fu l l - t ime

employee for Cerro Corporation and, for this period, i t  al located 54

of the total 63 days worked as days worked in New York and nine days

as worked outside of New York. For the balance of the year, ApriI  t ,

1970 to December 31,  I970,  the Income Tax Bureau held that  pet i t ioner ,

Frank N. Spencer, Jr.,  worked one-third of this period for Cerro Corporation

as an employee and al located 42 of the total 57 days worked as days

worked in  NewYork.  A Not ice of  Def ic iency dated Ju ly  30,  L973

was issued for  $266.  B6 addi t ional  personal  income tax due,  p lus

$36 .68  i n te res t ,  f o r  a  sum o f  $303 .54 .
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3.  Pet i t ioner ,  Frank N.  Spencer ,  Jr .  ,  was a res ident  o f

Connec t i cu t  i n  t he  yea r  1970 .  On  November  25 ,  1969 ,  h i s  j ob

ti t le was changed and he entered into a written agreement with his

employer, Cerro Corporation. This agreement set forth hi.s new job

tit le, changes in working t ime, changes in salary and provided for

cont inuat ion of  employee benef i ts .  On October  I3 ,  1970,  a supplement

to this agreement was agreed to and signed by petit ioner, Frank N. Spencer,

Jr .  This  supplement  prov ided that  a f terApr i l  1 ,  1970,  pet i t ioner  would

work one-third of each month for Cerro Corporation and could work

for other employers only when not working for Cerro. AIso, petit ioner,

Frank N.  Spencer ,  Jr . ,  would be prov ided of f j -ce space and secretar ia l

services when work was performed at Cerro Corporation's off ice.

Petit ioner, Frank N. Spencer, lr . ,  could work for Cerro Corporation in

Connecticut when such work could be conveniently and effectively

performed there. Other provislons of the supplement provided for

reimbursement of expenses incurred and accountabil i tv as to t ime

worked for Cerro Corporation. The supplement stated that petit ioner,

Frank N.  Spencer ,  j r . ,  was considered an employee of  Cerro Corporat ion.

CONCLUSIONS OF LAW

A. That  pet i t ioner ,  Frank N.  Spencer ,  Jr , ,  was an employee

of Cerro Corporation in 1970 and not an independent contractor in

accordance with the meaning and intent of section 703(b) of the Tax Law.
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B.  That  days worked by pet i t ioner ,  Frank N.  Spencer ,  Jr . ,  in

Connecticut for Cerro Corporation during the year f 970 were worked

there because of his own convenience and necessity and not for the

necessity of his employer; and therefore, said days must be held to

be days worked within New York State in accordance with the meaning

and  in ten t  o f  sec t i on  632 (c )  o f  t he  Tax  Law and  20  NYCRR I31 . f  6 .

C.  That  the pet i t ion of  Frank N.  Spencer ,  Jr . ,  is  denied and

the  No t i ce  o f  De f i c i ency  i ssued  Ju l y  30 ,  1973 ,  i s  sus ta ined .

DATED: Albany, New York
March 4, L977

STATE TAX COMMISSION

'RESIDENT

V]^.tr,. \c*-*-,
CO MMISSIO NER

-Ljlocn

COMMISSIONER


