
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f
DONALD R. .WHEELER

and
LINDA C. WHEELER

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Personal Income
Taxes under  Ar t i c le (n)  22 of  the
Tax Law for the Year (s) oc<*xdlr&(x)
1969 ,  1970 ,  L971 ,  L972  and  1973 .

Sta te  o f  New York
County of Albany

Marsina Donnini  ,  being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

a g e ,  a n d  t h a t  o n  t h e 2 6 t h  d a y  o f  A u g u s t  , 1 9 7 7 ,  s h e  s e r v e d  t h e  w i t h i n

Notice of Decision by (cert i f ied) mai l  upon .Terome R. Rosenberg

(representat ive of)  the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:  i le rome R.  Rosenberg ,  Esq.
50 Park Avenue
New York, New York 10016

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent,  further says that the said addressee is the (represenEative

o f  rhe)  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wrapper  i s  the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

AFFIDAVIT OF },IAILING

Sworn

26Lh

t o

d a y

before me th is

of August , 1977.

rA -3  (2 /76 )



STATE OF NEW YORK
STATE TAX COM}'IISSION

In  the  Mat te r  o f  the  Pet i t ion

o f
DONALD R. WHEELER

and
LINDA C. WHEELER

For  a  Redeterminat ion  o f  a  Def ic iency  or
a  Rev is ion  o f  a  Determinat ion  or  a  Refund
of Personal Income

AFFIDAVIT OF MAILING

Taxes under  Ar t i c le (Ed 22 of the
Tax Law for the Year(s)>occReofxd*x)
L969.  L92O-  I97L,  L9J^  and '  L9 ' t3 -

Sta te  o f  New York
County of AlbanY

Marsina Donnini  ,  being duly sworn, deposes and says thaE

she is an employee of the Department of TaxaEion and Financer over 18 years of

age, and that on the 26th day of Auqust ,  L9 77, she served the within

Not ice  o f  Dec is ion  by  (cer t i f ied)  ma i l  upon Dona ld  R.  *  L inda C.

Wheeler (oryxscpfDfg*i{Fe<"f) the petitioner in the within proceeding'

by enclosing a true copy thereof in a securely seaLed postpaid wrapper addressed

as rollows: H'Ii:#li; 13331d 
R' ldheeler

Towaco, New Jersey 07082

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  Ehe exc lus ive  care  and cus tody  o f

the  un i ted  s ta tes  Pos ta l  Serv ice  w i th in  the  s ta te  o f  New York .

That deponent further says that the said addressee is the (flFrescxxaoffi

sf tXfut)  pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the (r*+r€s6xxD$tru<x8>r!x) Petitioner.

Sworn to

26th day

before me this

of August

rA-3 (2/76)

,  1977,



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Auguat 26, L977

Fltr, & llrs. Donald R. Wheeler
33 HevLett Road
Fqriacor N€w fioreqt O7O82

Dear Ur. & $rE. Vlheelerr

Please take notice^of the DECISIq1{.
of the State Tax Lommlssron encrosetl herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(5$ 690 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within i nontlfo
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Depadment of
Taxation and Finance, Albany, New York 12227. Said inquiries will be
referred to the proper authority for reply.

Faul E. Cobtun
srqrarvLelng l[ax
Hearing Of,flear

cc: Petitioner's Representative

Taxing Bureau's Representative

TA-r . r2 (6/77)



STATE OF NETT YORK

STATE TA)( COMMISSION

In  the Mat ter  o f  the Pet i t ions

o f

DONALD R. WTIEELER
and

LINDA C. WHEELER

for Redetermination of a Deficiency or

for Refund of Personal Income Tax
under Art icle 22 of the Tax Law for
ah ;  Yea rs  1969 ,  L970 ,  L97L ,  L972  and
L97 3.

Whether days worked by petit ioner, Donald

New Jersey home, were allocable as days worked

Sta te  in  the  years  1969,  1970,  L97L,  L972 ar rd

DECIS ION

Pet i t ioners,  Donald R.  Wheeler  and L inda C.  Wheeler ,

33 Hewlet t  Road,  Towaco,  New Jersey 07082,  f i led pet i t ions

for redetermination of a deficiency or for refund of personal

income tax under Art icle 22 of the Tax Law for the years 1969'

lg7} ,  Lg lL,  Lg72 and 1973'  (F i le  Nos '  L6285'  L6286 ar . .d  L6287) '

A formal hearing was held before Edward L. Johnson, Hearing

Off icer ,  4 t  the of f ices of  the State Tax Commiss ion,  Tnro Wor ld

Trade Center ,  New York,  New York,  on January L4,  L977 at  9 :30 A 'M'

petit ioners appeared by Jerome R. Rosenberg, Esq.. The Income Tax

Bureau appeared by Peter  crot ty ,  Esq.  (Richard Kaufman,  Esq. ,

o f  counse l ) .

rSSUE

R. Wheeler, in his

outside New York

L973 .
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FINDINGS OF FACT

1.  Pet i t ioner ,  Donald R.  Wheeler ,  f i led a New York State

nonresident ineome tax return for the year L969. I{e l isted

$139,622.00 as to ta l  Federa l  income f rom wages,  and a l located

$88,048.00 of  i t  to  income der ived f rom New York State sources

by dedueting income from days worked outside New York State.

Some of these deducted days were worked at his home in New

Jersey .

2.  Pet i t ioners,  Donald R.  l , lheeler  and L inda C.  Wheeler ,

f i led a New York State nonresident income tax return for the

year  LglO.  They l is ted $96,425.00 as to ta l  Federa l  income f rom

wages ,  and  a l l oca ted  $60 ,254 .00  o f  i t  t o  NewYork  S ta te  by  dedue t ing

income from days worked outside New York State by Donald R. tr{heeler.

Some of ttr-ese deducted days were worked at their home in New Jersey.

3.  Pet i t ioners,  Donald R.  Wheeler  and L inda C.  Wheeler ,  f i led

a New York State nonresident income tax return for the year L97L.

They l is ted $191,250.00 as to ta l  Federa l  income f rom wages,  and

al located $11S ,047.41 of  i t  to  New York State by deduct ing income

from days worked outside New York State by Donald R. ! ' lheeler. Some

of these deducted days were worked at their home in New Jersey.

4. On December il8, Lg73, the Income Tax Bureau issued a

Statement of Audit Changes againsL petit ioners, Donald R. Wheeler

and Linda C. tr lheeler, imposing addit ional personal income tax for

the  yea rs  L969 ,  ! 970  and  L97L ,  o f  $2 ,882 .46  w i t t r  $887 .93  i n  i nLe res t ,
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$2 ,104 .00  w i t h  $34 r .12  i n  i n t e res t  and  $3 ,535 .62  w i t h  $361 '07 ,

respectively. These changes were made upon the grounds that

days worked at home are not a11ocable as days worked outside

New York state, unless i t  is an exPress requirement of the

employer that the work be performed outside New York State'

Accord ingly ,  a  Not ice of  Def ic iency,  less a L97L overPaFtent  o f

$7  ,071 .  00  was  i ssued  to ta l l i ng  $2 ,  319  '  06  '

5 .  Pet i t ioners,  Donald R.  Wheeler  and L inda c.  t {heeler ,  f i led

a New York State nonresident income tax return for the year 1972'

They  l i s ted  $ r50 ,000 .00  as  to ta l  Federa l  i ncome f rom wages ,  and

al located $104,081.00 of  i t  to  New York State by deduct ing income

from days rnrorked outside New York State by Donald R' Wheeler'  Some

of these deducted days were worked at their home in New Jersey'

6. On June 4, Lg73, the Income Tax Bureau issued a statement

of Refund Adjustment to petit ioners, Donald R' tr{heeler and Linda C'

tr{heeler, adjus:t ing their refund for the year L972 by disal lowing

days r^rorked at home as not being allocable as income earned outside

New York State.

7. Petit ioners, Donald R. t{tr-eeler and Linda c. wheeler, f  i led

a New York State nonresident income tax return for the year L973 '

They l is ted $130,824.79 as to ta l  Federa l  income f rom wages,  and

a l l oea ted  $94 ,561 .08  o f  i t  t o  NewYork  S ta te  by  deduc t i ng  i ncome f rom

days worked outside New York State by Donald R. I"Iheeler'  Some of

these deducted days were worked at their home in New Jersey'
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8.  On June 17,  L974,  the Income Tax Bureau issued a

Statement of Refund Adjustment to petit ioners, Donald R. tr{heeler

and Linda C. tr ' lheeler, adjusting their refund for the year L973

by disal lowing days worked at home as not being al locable as

income earned outside New York State.

9.  Pet i t ioner ,  Donald R.  Wheeler ,  is  an exper t  in  the f ie ld

of trading, sel l ing and underwrit ing municipal bonds. He was

employed by member firms of the New York Stock Exchange and by

dealers in municipal bonds during the period in issue. He was

employed by Wilson, trr lhite, Inc. from March of f968 through

October  of  L969.  I le  took a leave of  absence in  March of  L969.

I{e was employed by Piper, Jaffrey and Hopwood, Inc. (formerly

known as Ebin,  Rober tson and Co. ,  Inc. )  f rom October  of  L969

through July  10,  L970.  Thereaf ter  on August  L7,  f970,  he was

employed by Ster l ing Grace and Co. ,  Inc.  Current ly ,  Pet i t ioner

is president of the Mr:nicipal Division of Sterl ing Grace and

Co . ,  I nc .

10.  One of  the pr inc ipa l  dut ies of  pet i t ioner ,  Donald R.

Whee.ler, was to give recomrnendations for trading munic ipal bonds

to customers of his various employers during the period in issue.

I le had to anaLyze the l ist ings of al l  municipal bonds for sale

in the United States and select offerings to reconntend.
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It. Petit ioner, Donald R. tlheeler, was required to anaLyze

The Blue List of Current M@ published by

Standard and Poors, Inc. The Monday issue was the most important

one of the week (the Blue List was only published Monday through

Friday, except holidays) and by the terms of his employment,

pet i t ioner  was requi red to  get  th is  l is t  by Specia l  Del ivery mai l

on Saturdays so as to analyze it  for business on Monday.

L2. There was no documentary or other substantial evidence

that  an of f ice could not  have been set  up for  pet i t ioner ,  Donald R.

Wheeler, in New York State for his Saturday work. His employer

furnished him with an off ice for the rest of the r^reek, in New

York State. Further, there was no contention that the employer

requi red pet i t ioner  to  do h is  Saturday analys is  of  the Blue L is t

outs ide New York State.

13.  Pet i t ioner ,  Donald R.  Wheeler ,  d id  the aforement ioned

Saturday analysis of the Blue List at his home in New Jersey.

CONCLUSIONS OF IAW

A. That the days worked at home by petit ioner, Donald R.

Wtreeler, during the years L969 through L973 were for his convenience

as opposed to the actual necessity of his employer and, therefore,

the income derived from said days was not al locable to sources



6

outside New York State within the meaning and intent of section

632 of  the Tax Law and 20 NYCRR 131'16'

B. That the petit ions of Donald R. tr ' lheeler and Linda C'

Wheeler are denied.

DATED: AlbanY, New York

August  26 ,  L977

COMMISSION


