
STATE OF NEW YOhK
STATE TAX COMMISSION

In the Matter

ERNEST H. WIzuER

the Pet i t ton

JOHANNA WIXXVIER

of

o f
and AFFIDAVIT OF },IAILING

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of Personal Income
Taxes under Article ({) 22 of the
Tax Law for the Year@O0EOFF@Otl(Ffi

1969

State of New York
County of Albany

trfarsina Dorurini , being duly sworn, deposes and says that

she is an eurpLoyee of the Department of Taxation and Flnance, over 18 years of

age, and that on the 2I day of June , L9 77, she served the within

Notice of Decision by (certlfied) mail upon Eznest H. Wiemer and

J o h a n r r a W i e m e r f f i t h e p e t 1 t i o n e r 1 n t h e w 1 t h 1 n p r o c e e d i n g ,

by enclosing a true copy thereof in a secureLy seaLed postpaLd wrapper addressed

as follows: I\[r. & ]frs. Ernest H. Wiemer
72/, n. Capitol Boulevard
Salt Lake City, Utah 8/+103

and by deposit ing same encLosed in a postpald properly addressed wrapper ln a

(post of f ice or off ic lal .  depository) under the excluslve care and custody of

the United States Postal-  Service wiEhin the State of New York.

That, deponent further says that the said addressee ls the @OAFFEeMrudOg(

)OOOQA€! petitioner herein and that the address set forth on sald wrapper is the

Last knotm address of the @petl t toner.

Sworn

2I

to before

o"r:'
me this

June

rA-3 (2176)

,  1977,



STATE OF NEI^I YORK
STATE TN( COMMISSION

In the Matter of the Pet i t lon

o f

ERNEST H. l[IMilER and JOIIANNA WIETVIER

For a Redeterminat ion of a Def ic iency or
a Revislon of a Determinatton or a Refund
of Personal Income
Taxes under Art icle$gQ 22 of the

State of New York
County ofAlbany

I\fiarsina Doru:ini , being duLy sworn, deposes and says that

she is an employee of the Department of Taxat lon and Flnance, over tB years of

age, and that on the 2L day of June , L977 , she serrred the withln

Notice of Deeision by (certified) mail upon Albert A. Combar, Esq.

(representative of) the petitioner tn the within proceedl-ng,

encloslng a true copy thereof tn a securely sealed postpald \ilrapper addressed

follows: Albert A. Gombar, Esq..
36 Willow Street
Floral Park, New York 11001

and by depositLng same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic lat  depository) under the exctusive care and custody of

the Unlted States Postal  Servlce within the State of New York.

That deponent further says that ihe said addressee is the (representatLve

of the) pett t ioner herein and that the address set forth on sald l rrapper ls the

Last known address of the (representat ive of the) pet i t loner.

AFFIDAVIT OF MAILING

by

a s

Tax Law for the Yearffi

Sworn to before me Ehls

21- day of Jr:ne , 19

(_--

rA-3 (2176)



ffi
STATE TAX COMMISSION

STATE OF NEW YORK

Itrr. & lfirs, Errreat II. {flemer
721 fi. Capltol, BouLevuld
Salt l€.ke Clty, Utah 84103

Dssr. !dir. & n&re. lllteusr

Please take notice of the Dgelei.m
of the State Tax Cormnission enclosed herewith.

Please take further notice that Pursuant to
Section(S, 6% of the Tax Law, anY
proceeding in court to review an adverse deci-
sion must be conunenced within /r mnthe
f rom the  da te  o f  th is  no t ice ,

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concetning any other matter reLat ive
hereto may be addressed to the
will be referred to the proper

V

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L E A N Y ,  N . Y .  1 2 2 2 7

Jrne 21, L977

A O O R E S S  Y O U R  R E P L Y  T

rEL EPH.NE: t,st -4574723-

r

Enc.

cc :  Pet i t ioner 's  Repres

stJrg tax
0ffleerHearlng

a t i v e :

Taxing Bureau's Representat ive:

. They

rA-1 .  12  (L l7  6 )



STATE OF NEW YORK

STATE TAX COMMISSTON

In the Matter of the Pet i t ion
:

o f
:

ERNEST H. WIEMER and JOHANNA WIEMER DECISION
:

for Redetermination of a Deficiency or
for Refund of Personal Income Tax under :
Art ic le 22 of the Tax Law for the Year
L 9 6 9 .  :

Petit ioners, Ernest H. Wiemer and Johanna Wiemer,

724 E. Capitol Boulevard, Salt Lake City, Utah 84103,

f i led a petit ion for redetermination of a deficiency or

for refund of personal income tax under Art icle 22 of the

Tax Law for  the year  L969.  (F i1e No.  00464) .

A formal hearing was held before Edward L. Johnson,

Hearing Off icer, at the off ices of the State Tax Commission,

I\,vo World Trade Center, New York, New York, on June 10, L976

at  1:15 P.M.  Pet i t ioners appeared by Alber t  A.  combar,  Esq.

Ttre fncome Tax Bureau appeared by Peter Crotty, Esq. (trwin a.

Levy ,  Esg . ,  o f  counse l ) "

ISSUES

I .  Whether petit ioners, Ernest H. Wiemer and Johanna

Wiemer, have complied with the requirements of section 654 p) @l

of the Tax Law which provides that accruals under section 654 (c)
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shall  not be required if  the ta>payers f i le a surety bond

or other security acceptable to the State Tax Commission.

I I .  Whether  sect ion 65aG) @l of  the Tax Law is  const i -

tut ional as applied to the petit ioners, Ernest H. Wiemer and

Johanna Wiemer, for the year 1969.

IfI .  Whether taxes paid in prior

Ernest H. Wiemer and Johanna Wiemer,

therefore, incorrectly paid; and if

could be accelerated and applied to

the petit ioners for the year L969.

years by petit ioners,

were not owed and were,

sor whether those taxes

the assessment  aqainst

FINDTNGS OF FACT

1. Petit ioners, Ernest H. Wiemer and Johanna Wiemer,

f i led a New York State resident return for the year 1969.

Ttris return covered the period of January 1, L969 to April 30,

L969. Tota1 New York income for this r:eriod was l isted by

the  pe t i t i one rs  as  $11 ,326 .22 .

2. Petit ioners, Ernest H. Wiemer and Johanna Wiemer,

f i led a New York State nonresident income tax return for ttre

year L969, covering the period Apri l  17, L969 to December 31,

L969.  Tota l  Federa l  income was l is ted by them as $L8r564.94,

whi le  to ta l  New York State income was l is ted as $27,432.L5.
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3. On Apri l  10, L972, the Income Tax Bureau issued a

Statement of Audit Changes against petit ioners, Ernest H.

Wiemer and Johanna Wiemer, imposing additional personal income

tax for  the year  L969 in  the amount  of  $21670.57,  p lus in terest

of  $329.83,  upon the grounds that  the pet i t ioners fa i led to

take an e lect ion pursuant  to  sect ion 654(c)  (  )  o f  the Tax Law.

Accordingly, a Notice of Deficiency was issued total l ing

$3 ,000 .40 .

4. TLre petit ioners, Ernest H. Wiemer and Johanna Wiemer,

changed residency from New York to New Jersey in Apri l  of 1969.

At this time, they were receiving payments on a Purchase Money

Mortgage from a sale of property in New york State.

5. Prior to their change of residence, the petit ioners,

Ernest H. Wiemer and Johanna Wiemer, elected to report the

income from the installment payments stated in Finding of Fact

"4" ,  supra,  on an insta l lment  bas is .

6. Ttre petit ioners, Ernest H. Wiemer and Johanna Wiemer,

fai led to accrue their income for the port ion of 1969 preceding

their change of residence status, p€r the requirements of

sect ion 654(c)  (1)  o f  the Tax Law and 20 NYCRR 148.10.

7. The petit ioners, Ernest H. Wiemer and Johanna Wiemer,

at the t ime they f i led their return for the period prior to
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the change of residence fai led to post a surety bond or

other security acceptable to the State Tax Commission as

an election under section 654(c) (4) of the Tax Law and

20 NYCRR 148.11,  so as to  avoid the necessi ty  of  meet ing

the requirements mentioned in Finding of Fact "6" t supra.

B. The petit ioners, Ernest H. Wiemer and Johanna

Wiemer, offered no documentary or other substantial evidence

to show that they incorrectly paid taxes in prior tax years,

which could now be accelerated and applied to the deficiency

in  i ssue .

CONCLUSIONS OF LAW

A. That the constitut ionali ty of the laws of the State

of New York is presumed at the administrative level of the

New York State Tax Conrmission. Trhere is no jurisdict ion at

the administrative level to decide the constitut ionali ty of

a law.  Therefore,  i t  must  be presumed that  sect ion 654(c)  (  )

of the Tax Law is constitut ional.

B. That within the meaning and intent of section 65ak) @)

of the Tax Law and 20 NYCRR 148.11, there is no exception to

the necessity of meeting the requirements of said statute and

regulation in order to avoid the accruals required by section

654(c)  ( I )  o f  the Tax Law and 20 NYCRR 148.10.  Pet i t ioners,

Ernest H. Wiemer and Johanna Wiemer, did not meet said require-
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ments, since they fai led to

security acceptable to the

they f i led their return for

of  res idence.

file a surety bond or other

State Tax Cornmission at the t ime

the period prior to the change

C. T{rat, since the petit ioners, Ernest H. Wiemer and

Johanna Wiemer, offered no documentary or other substantial

evidence of incorrectly paid taxes in tax years prior to

L969, the acceleration and application of those taxes to the

taxes in  issue need not  be decided.

D. That the petit ion of Ernest H. Wiemer and .Johanna

Wiemer is denied and the Notice of Deficiency issued Apri l  10,

1972 ,  i s  sus ta ined .

DATED: Albany, New York

June 2L,  L977

t ^

\\t(fr" )h,"**-
COMMTSSIONER

STATE TAX COMMISSION

t WJZYLIL-]
l r 'PRESIDENT

COMMTSSTONER


