
STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

JESSE L.  GOLDSTEIN

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Personal Income
Taxes under  Ar t ic le  (x)  22

AFFIDAVIT OF },IAILING

of the
Tax Law for the Year{epoo<*xl6od(x) 1971.

Sta te  o f  New York
County of A1bany

John Huhn ,  being duly sworn, deposes and says that

xhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 17th day of February ,  L9 78r xhe served the within

Not ice  o f  Dec is ion  by  (cer t i f ied)  ma i l  upon ,Jesse L .  Go lds te in

(xegm*€oga*i<Kosf) Ehe petitioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

a s  f o l l o w s :  M r .  J e s s e  L .  G o l d s t e i n
154 Union Road
Spring Va11ey, New York LO977

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  ln  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (5epoe5px$e,h;ixg

xft tsE) pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the (neXxEoen*xldwx!ft>thx) petitioner.

Sworn

17rh

t o  be fo re  me  th i s

rA-3 (2/76)

,  L97&



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

JESSE L.  GOLDSTEIN

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal Income
Taxes under  Ar t i c le  (x )  22 of  the
Tax Law for the Year(s!:<co<*kriiod&) J.97L.

Sta te  o f  New York
County ofAlbany

John Huhn ,  being duly sworn, deposes and says that

Xhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 17th day of February ,  L9 78, xhe served the within

Notice of Decision by (cert i f ied) mai l  upon Myron L. Dickman

( representa t ive  o f )  the  pe t i t ioner  in  the  w i th in  p roceed ing ,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fol lows: Myron L. Dickman, CPA
24 West  S t ree t
Spring Valley, New York 10977

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  s ta tes  Pos t .a l  Serv ice  w i th in  the  s ta te  o f  New york .

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said vrrapper is the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

AFFIDAVIT OF MAILING

Sworn

1 7 t h

t o

d a y

before me th is

of February

rA-3 (2/76)

,  L9TB



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

cc :

e
Hmrtry sc*alncr

itot- o. *=* YoRK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

f,rbnragy l?, t9?8

![r, iltrra Lr. Ooldrtrln
IS4 Sllan Road
gprtng t$atrlQ|r g|tt 'lforh 1S97?

hff t{r, @ldltrfnl

Please take notice of the D$Igtrtr
of the State Tax Commission enclosed herewith.

You have now exhausted your r ieht of  review at the adrninistrat ive
level. Pursuant to section($ 

"690 
of the Tax Law, any

proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within I nOfft' ' lrr
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Petitioner's Representative

Taxing Bureau's Representat ive

T A-r .r2 (6 /7 7)



STATE OF NEW YORK

STATE TAX COMMISS]ON

f n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

JESSE L. GOLDSTEIN
:

for Redeterrninat ion of a Def ic iency or DECISION
for Refund of Personal fncome Tax under '
Art ic le 22 of the Tax Law for the Year .
1 a r 1

Pet i t i one r ,  Jesse  L .  Go lds te in ,  r es id ing  a t  114  Un ion  Road ,  Sp r i ng

Va11ey,  New York 10977,  f i led a pet i t ion for  redetermj-nat ion of  a def ic iency

or for refund of personal- i-ncome tax under Article 22 of the Tax Law for

tb.e year 1)11 (l ' i le wo. 16309).

A smal1 c la ims hear ing was held before Wi l l iam Valcarcel ,  Hear ing

Off icer ,  a t  the of f ices of  the State Tax Commission,  Two Wor ld Trade Center ,

New York ,  New York ,  on  Ap r i l  26 ,  1 ) l l  a t  Z :45  p . y l .  The  pe t i t i one r  appea red

by Myron L.  Dickman,  CPA. The fncome Tax Bureau appeared by Peter  Crot ty ,  Esq.

( L o u i s  S e n f t ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether ord inary income and capi ta l  gains income, d is t r ibuted dur ing

the  yea r  1 )11  to  pe t i t i one r ,  Jesse  L .  Go lds te in ,  by  a  Sma l - l  Bus iness  Corpo ra t i - on

which was l iqu i -dated in  1) fO,  was inc l -udable in  pet i t ionerrs gross income for

the  yea r  1971 .

FINDINGS OF FACT

1.  Pet i t ioner ,  Jesse L .  Go lds te in ,  f i l ed  a  New York  S ta te  res ident

income tax return for the year 1971. Pet i t ioner did not include ei ther ordinary

income of $2,069.83 o" a net capital  gain of f i21,J78.99 (wlnch was distr ibuted

from a Small  Business Corporat ion) in his tota1, New York reported income.
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2. Upon audit ,  the Income Tax Bureau issued a Not ice of Def ic iency

dated February 2),  1974, assert ing that total  Sub-Chapter rrsrf  income of

f iZtr44B,B2 r,ras subject to personal income tax, and that the net capital  gain

of $21 ,378.99 was subject to the minimum income tax as an i tem of tax preference.

3. Pet i t ioner was a stockholder and corporate off icer of New York Bagelry,

T n o  r  M i  < < n r r r i * corporat ion which under sect ion 872(a) of the Interr ial  Revenue

Code did not elect to be subject to tax under chapter 1 of the Internal Revenue

C o d e .

4. On Apri . l -  2f ,  19?O, the stockholders and directors of New York Bagelry,

f  no  r dnn l - ad  a  n ' l  r n  n f  
- l  

i  n r r i  ds l -  j  On ,  p11 rsgan t  tO  SeC t iOn  337  O f  t he  I n te rna ly + q r r  v t  r J Y q r u u u f  v ] r  t  y q r  v L v L '  / J t  v L

Revenue Code.  This p lan provided that  the corporat ion be complete ly  l iqu idated

and d issolved,  and that  the ent i re process ( inc luding stockholder  d, is t r ibut ions)

be made wi th in a twelve-month per iod.

5 .  Pe t i t i one r r s  rep resen ta t i ve  asse r ted  tha t  t he  co rpo ra te  asse ts  we re

sol -d to the Nat ional  Bagelv i l le  Corporat ion on May B,  1970.  However,  redempt ion

^ r ;+ -  1 - i ^ ' " ; ^  ^ - se t s  ( such  as  Un i ted  S ta tes  T reasu ry  B i l l s  and  Cer t i f i ca tes  o fu r  I  u D  l ] \ l u f , u  4 D

Deposit)  w.re not made unt i l  sometime after August J1, 1970.

6. Distr ibut ions from the l iquidat ion were paid to the stockholders,

inc lud ing  pe t i t ioner ,  Jesse L .  Go lds te in ,  on  March  15 ,  1971.  The l iqu ida t ion

af the r :ornorate assets, along with i ts related transact ions ( inctuding the

c- ' ra ^r +h^ -acdts and the subsequent payment of l iquidat ing distr ibut ions),o a f g  u J  u t t g  4 D o g

were repor ted on i ts  f ina l  corporate return for  the f iscal  year  beginning September

1 ) 1) lO and endi-ng August J1, 1971.

7. A United States individual

n e t i  t i  r r n A r  -  , T c s s e  T , -  C n l  d s t c i  n .  f o r

-  h ^  ^ / ^  o -of  $2)O69.6 t  and a  ne t  cap i ta l  ga in

income tax return (Form 1040) was f i led by

the year 1971. On this return, ordinary income

of $Zt ,378.)) , ,  whj.c]n he received from New York
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Bagelry,  fnc.,  was included in adjusted gross income. On August l ,  1974' pet i -

tioner filed an amended return with the United States Treasury Department

el iminat ing these two i tems of income. However,  the amended return along with

j- ts refund claim were withdrawn by pet i t ioner on May 2l ,  197t.

B. Pet i t ionerrs representat i -ve asserted that the pet i t ioner was a non-

resident of New York State during the year 1)fO and that the capi-taI gain of

#Zl ,378.))  actual- . ly occurred. in 1970, since the corporalLe assets were sold in

1970. He further asserted that the corporate return for the taxable year ending

August J1, 1)11 was erroneously f i1ed, along with the pet i t ionerrs individual

income tax return for the year 1971. He contended that this return should not

have shown the capital  gain of $21,378.99. Accordingly,  he reasoned that the

capital gain was sustained by the corporation on May B, 1970 and that it should

have been distr ibuted to the shareholders t-n 1970. A1so, said distr ibut ion should

have been reported on their  1) lO tax returns in accordance wi-th sect ion 1775 of the

Internal Revenue Code.

CONCLUSIONS OF I,A.W

A. That a corporat i -on which adopts a plan of complete l iquidat ion, said

liquidation to be completed within a twelve-month period, does not recogmze a

gain or loss sustained from property sold or exchanged during that twelve-month

period, in accordance with the meaning and intent of  sect ion 337 of the fnternal

Revenue Code and Art ic le 22 of the Tax l ,aw. Accordingly,  sect ion lJ lJ of the

fnternal Revenue Code does not apply for the year 1974.

B. That the ordinary income ot $2,069.83 and the net reportable capital

ga in  o f  f i21 ,378. ) j  rece ived in  1971,  must  be  inc luded in  g ross  income fo r  the

taxable year 1)11, in accordance with the meaning and intent of  sect ion 451 of

the Internal Revenue Code and sect ion 61ZG) of the Tax Law.



C.  That  the  pe t i t ion  o f

of Def ic iency issued February

together with such addit ional

Goldstein is denied and the

in  the  sum o f  f i2 ,717.99  is

as may be lawfully owing.

-+-

Jesse L.

25,  1974

interest

Not ice

sustained,

DATED: Albany, New York

February 1/,  1978

\ ^

\\u.lfi" f,"r-*--
COMM]SS]ONER


