
STA.TE OF.NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

THE ESTATE OF A. MARGARET GREEN
(WILLTAI\4 M. GREEN, EXECUTOR)

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal Income

AFFIDAVIT OF },IAILING

Taxes under  Ar r i c le (x )  22 of  the
Tax Law for the Year(9!x0o<gsxtod(x)1968.

Sta te  o f  New York
County of Albany

John Huhn ,  being duly sworn, deposes and says that

xhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 27Lh day of July ,  L97B r xhe served the within

Not ice  o f  Dec is ion  by  (cer t i f ied)  ma i l  upon the  Es ta te  o f  A .  Margare t

Green' c/o wLrLt*$*S*ffg??**,g}}"r$tt?5.i.io.,ur in rhe'ithin proceeding,

by enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fo l lows:  
The Es ta te  o f  A .  Margare t  Green
crlo wi l l iam M. Green, Executor
61 North Greenwich Road
Armonk, New York 10504

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further s.ays that the said addressee is the (fCryXereenx8Afiee

gfuObm) pet i t ioner herein and that the address set forth on said wrapPer is the

last known address of t.he (uefxxs€otxki.{ae<efuSe) petitioner.

Sworn

2 7  L h

t o

d a y

be fo re  me  th i s

of  Ju ly  ,  L978.

rA-3 (2/76)



STATE OF.NEW YORK
STATE TAX COMMISSION

In  the Iv lat ter  of  the Pet i t ion

o f
THE ESTATE OF A. MARGARET GREEN

(wrLLIAr\4 M. GRSEN, EXECUTOR)
For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of  Personal  Income
Taxes under  Ar t i c le ($  22 of  the
Tax Law for the Year (s!>oo<*sxiia6(s) 1958.

Sta te  o f  New York
counry of Albany

John Huhn ,  being duly sworn, deposes and says thaL

!frre is an employee of the Department of Taxat ion ancl Finance, over 18 years of

a g e ,  a n d  t h a t  o n  t h e  2 T L h d a y  o f  J u l y  , I 9 7 8 r  * h e  s e r v e d  t h e  w i t h i n

Not ice  o f  Dec is ion  by  (cer t i f ied)  ma i l  upon Laur ie  L .  Ma lman

AFFIDAVIT OF },IAILING

( represenEat ive of )  the pet i t ione:c in  the wi th in proceeding,

L rue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

Ms. Laur ie  L.  Malman
Sull ivan & cromwell
48 Wal l  St reet
New York, New York 10005

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rop r l r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o :E  New York .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

of  the)  pet i t ioner  here in and that  the address set ,  :Eor th on said wrapper is  the

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

by  enc los ing  a

a s  f o l l o w s :

Sworn

27 th

before me th is

of JulY

t o

d av

rA -3  (2 /76 )

t978 .



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY. NEW YORK 12227

July 27, 1978

'lltro Ertrtc of A. ldrrgqrat Orccn
e,/o Wtlti.an l,[. Gtren, thracutor
6l forth Crrortwl,sh n€ad
Armnk. Nd lfark IOSO4

D@r l{r. or3cnr

Please take notice of the Df,CXEIOU
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of review at the administrative
level. Pursuant to section8) 690 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 ngtthr
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

,Soncph
HrarLnE

Petitioner's Representative

Taxing Bureau's Representat ive

lxanincr

TA-L . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i - on

o f

THE BSTATE OF A. MARGARBT GREEN
(wrLLrAM M- GREEN, EXECUTOR)

fo r  Rede te rm ina t i -on  o f  a  De f i c i ency  o r
for  Refund of  Personal  Income Tax under
Ar t i c l e  22  o f  t he  Tax  Law fo r  t he  Year
196  B .

DECIS ION

Pet i t i one r ,  t he  Es ta te  o f  A -  Marga re t  Green  (Wi f f i am M.

Green ,  Execu to r ) ,  61  Nor th  Greenw ich  Road ,  A rmonk ,  New York

10504 ,  f i l ed  a  pe t i t i on  f o r  r ede te rm ina t i on  o f  a  de f i c i ency

o r  f o r  re fund  o f  pe rsona l  i ncome tax  under  A r t j - c l e  22  o f  t he

Tax  Law  fo r  t he  yea r  1968  ( l ' i t e  mo .  13205 ) .

On  January  6 ,  L9TT ,  pe t i t i one r  adv i sed  the  S ta te  Tax

Commiss ion ,  i n  w r i t i ng ,  t ha t  i t  des i red  to  wa ive  a  sma l l -

c la ims  hea r ing  and  to  submi t  t he  case  to  the  S ta te  Tax  Commis -

s ion  upon  the  en t i re  reco rd  con ta ined  i n  the  f i l e .  A f te r  due

cons ide ra t i on  o f  sa id  reco rd ,  t he  Commiss ion  renders  the  fo l - l ow ing

dec  i  s  i on . .

ISSUES

I .  Whe the r  a  mod i f i ca t i on  fo r  t he  po r t i on  o f  execu to rs r

t e rm ina l  commiss ions  pa id  t o  t he  execu to r s  o f  a  deceden t t s  es ta te

in  the  f i na l  yea r  o f  t he  es ta te  (wh ich  was  a l l ocab le  to  tax -exempt



2 -

income fo r  New York  S ta te  i ncome tax  p l rposes )  shou ld  be

cal -cu lated based on the rat io  that  the New York tax-exem'ot

i neome bears  to  to ta l  i ncome in  the  f i na l  yea r  o f  t he  es ta te ,

on  whe the r  such  a l l - oca t i on  shou ld  be  ca l - cu la ted  based  on  the

rat io  that  sa i -d tax-exempt  income bears to  to ta l  i -ncome over

the  l i f e  o f  t he  es ta te . .

I I .  Whe the r  any  po r t i on  o f  spec ia l  gua rd lan  f ees  pa id  i n

the  f i na l  yea r  o f  t he  es ta te  was  a l - l ocab l -e  to  tax -exempt  i ncome

fo r  New York  S ta te  i ncome tax  pu rposes  and ,  i f  so ,  on  wh i - ch  o f

the  bases  shown  in  I ssue  r r l r t ,  above ,  shou ld  such  tax -exempt

income be  compu ted . ,

IT I "  Whe the r  t he  No t i ce  o f  De f i c i ency  was  j - ssued  p r l o r  t o

the  exp i ra t i on  o f  t he  pe r lod  o f  l im i ta t i on  on  assessmen ts  i n

acco rdance  w i t h  sec t i on  683  o f  t he  Tax  Law .

FTNDINGS OF' FACT

1 .  Pe t i - t i one r ,  Es ta te  o f  A .  Marga re t  Green  (Wi l l i am M.

Green ,  Execu to r  ) ,  r epo r ted  a  $6 ,  600 .  00  m i -nus -mod i f i ca t i - on  on

the  deceden t t  s  f 96B  New York  S ta te  pe rsona l  i ncome tax  re tu rn

as  a  f i duc i -a ry  ad jus tmen t .  Th i s  ad jus tmen t  was  compu ted  by

the  f i duc ia ry  fo r  t he  Es ta te  o f  Edward  H .  Green ,  as  pe t i t i one r rs

a l l - ocab le  sha re  o f  t he  f i duc ia ry  ad jus tmen t  wh ich  passed  f rom

the  Es ta te  o f  Edward  H .  Green  to  the  res idua ry  t rus t  under  the

w i l l -  o f  Edward  H .  Green ,  and  then  to  the  pe t i t i one r  as  co -

bene f i c i a r y  o f  sa i d  r es i dua ry  t r us t .
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2 .  On  t he  f i duc ia r y  r e tu rn r ' execu to r s r  commi - ss i ons ,  a

spec i -a l  gua rd i -an r  s  f ee  and  a t to rney ' s  d i sbu rsemen ts  to ta l i ng

$46 r867 . , 40 ,  we re  c l a imed  as  o the r  deduc t i ons  aga i -ns t  t o ta l

i ncome. ,  To ta l  i ncome was  repo r ted  j -n  the  amoun t  o f  $19 r  966 .00 ,

o f  wh i ch  $18 r146 .34  cons t i t u t ed  t ax -exemp t  i ncome  fo r  New Yo rk

S ta te  i ncome tax  pu rposes . ,

3 -  The  a t t o rney rs  d i sbu rsemen ts  a re  no t  a t  i - s sue .

4 .  The  Income Tax  Bureau  con tended  tha t  t he  mod i f i ca t i on

fo r  execu to rs r  commiss ions  and  the  spec ia l  gua rd ian ts  fee  tha t

we re  bo th  pa id  i n  t he  f i na l  yea r  o f  t he  es ta te ,  was  requ i red  t o

be  compu ted  i n  the  ra t i - o  tha t  t ax -exempt  i ncome bo re  to  to ta l

i ncome in  the  l as t  yea r  o f  t he  es ta te . ,  I t  changed  the  m inus

$6 ,600 . . 00  mod , i f i ca t i on  t o  p tus  $14 ,697 -37 "

5 . .  Pe t i t i one r  con tended  tha t  t he  execu to rs r  commiss ions

cons t i t u ted  paymen t  f o r  se rv i ces  rendered  du r ing  the  l i f e  o f  t he

es ta te  and ,  t he re fo re ,  t he  mod i f i ca t i on  shou fd  have  been  compu ted

in the rat i ,o  that  tax-exempt  income bore to  to ta l -  income over  the

] i f e  o f  t he  es ta te . ,  Pe t i t i one r  a l - so  con tended  tha t  t he  spec ia l -

c r r r r A i r n l q  f o e  W a S  a n  a d m i _ n i s t r " e t i r r e  e r . n o n s F  d o d r r n t i b l e  i n  f U l 1 .s ! I  a u f r r f a I J D v I  q U t V s  9  I J g I I D V ,  U E u u u V f  I

Even  i f  no t  deduc t i b le  i n  f u l l - ,  t he  fee  shou ld  have  been  mod i f i ed

in  the  ra t i o  t ha t  t ax -exempt  i ncome fo r  New York  S ta te  i ncome tax

pu rposes  bo re  t o  t o ta l _  i ncome  ove r  t he  l i f e  o f  t he  es ta te -



_ l t

6 . .  Du r l ng  t he  s i x - yea r  l i f e ' o f  t he  es ta te ,  t he  p ropo r t i - on

o f  t ax -exempt  i ncome was  excep t i ona t l y  l ow  in  the  f i - r s t  yea r .

However ,  t he  p ropo r t i on  p rog ressed  to  an  excep t i ona l l y  h igh  one

. i -  { - t - ^  
' l  

^ ^ f_Ln  Dne  ras t  yea r . ,

7 . .  on  December  fB ,  L967 ,  t he  New Yo rk  Coun ty  Su r roga te r s

Cour t  appo in ted  a  gua rd ian  ad  l i t em to  rep resen t  and  p ro tec t

the  con t i ngen t  rema inde r  i n te res t  o f  f ou r  m ino r  g randch i l d ren

o f  deceden t ,  Edward  H '  Green ,  i n  t he  res idua ry  t rus t  c rea ted

under  sa j "d  deceden t t s  w111 .  The  spec ia l  gua rd ian  was  pa id  a

fee  o f  $20 ,000 . , 00  f o r  h i s  se rv i ces  i n  1968 ,  t he  l as t  yea r  o f

the  es ta te ,  wh ich  i nc luded  the  ve r l f i ca t j . on  o f  t he  aecu racy  o f

the  execu to r t  s  accoun t ings ,  o f  t he  Nax  re tu rns  o f  marke t  va lues

repo r ted  f o r  secu r i t i e s  and  o f  t he  es ta te t  s  expend i t u res .

8 . ,  The  No t i ce  o f  De f i c i ency  i n  t he  amoun t  o f  $3 ,672 "78  was

j - ssued  on  Februa ry  26 ,  1973 . ,  On  January  3 ,  1972 ,  t he  pe t i t i one r

s igned  a  Consen t  F i x ing  Per iod  o f  L im i ta t i on  upon  Assessmen t  o f

Pe rsona l  I ncome Taxes  wh ich  ex tended  the  pe r iod  o f  assessmen t

to  Ap r i l  L5 ,  1973 -

CONCLUSIONS OF LAW

A.  Tha t  deduc t i . ons  o f  $26 ,182 "02  we re  c l a imed  on  t he  1968

Federa l  and  New York  S ta te  f i duc ia ry  i ncome tax  re tu rns  fo r  t he

Es ta te  o f  Edward  H .  Green  w i th  respec t  t o  execu to r r  s  commiss i -ons

pa id  i n  sa id  yea r ,  and ,  t he re fo re ,  a  mod i f i ca t i on  fo r  New York

S ta te  i ncome tax  pu rposes  was  p rope r l y  based  on  the  ra t i o  t ha t
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t ax -exempt  i ncome fo r  New York  S ta te  i ncome tax  pu rposes  bo re  to

the  to ta l  i ncome i -n  the  l as t  yea r  o f  t he  es ta te ,  i n  acco rdance

w i t h  t he  mean ing  and  i n ten t  o f  sec t i on  612 (b ) (5 )  o f  t he  Tax  Law

and  20  NYCRR 116 .2  (e  )  -

C .  Tha t  t he  No t i ce  o f  De f i c i ency  was  i s sued  t ime l y ,  s i nce

i t  was  i ssued  p r i o r  t o  t he  exp i ra t i on  o f  t he  ex tended  pe r iod  fo r

assessmen t  o f  t ax  i n  acco rdance  w i t h  sec t i on  683 (c ) (2 )  o f  t he

Tax Law.,

D .  Tha t  t he  pe t l t i on  o f  t he  Es ta te  o f  A "  Marga re t  Green

(Wi l l i am M. ,  Green ,  Execu to r )  i s  den ied  and  the  No t l ce  o f  De f i -

c i ency  i s sued  Feb rua ry  26 ,  L973  1s  sus ta i ned ,  t oge the r  w i t h  such

add i t i ona l -  i n te res t  as  may  be  l ega l l y  ow ing"

D A T E D :  A l b a n y ,  N e w  Y o r k

J u l y  2 7 ,  L 9 7 B

STATE TAX COMMISSION

PRESTDENT


