
STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

WILLIAM M. GREEN

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Det .erminat ion or  a Refund
of Personal Tncome

AFFIDAVIT OF MAILING

Taxes under  Ar t i c le ( ls )  22 of  the
Tax Law for the Year(spcw<*xtod$) 1968;

Sta te  o f  New York
County of A1bany

,John Huhn ,  be ing duly sworn,  deposes and says that

lhe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age ,  and  tha t  on  the  27 th  day  o f  Ju l y  ,  L978 ,  xhe  se rved  the  w i th in

Not ice of  Decis ion by (cert i f ied) mai l  upon Laurie L. Malman

( representat ive of )  the pet i t ioner  in  the wiLhin proceeding,

E rue  copy  the reo f  i n  a  secu re l y  seaLed  pos t ,pa id  w rappe r  add ressed

Ms. Laur ie  L.  Malman
Sull ivan & Cromwell
48 Wal l  St reet
New York, New York 10005

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper l -y  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (representat ive

o f  the)  pe t . i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wrapper  i s  the

last known address of the (representat ive of the) pet i t ioner.

Srrrorn to before me th is

27th day of i luly , L978.

by  enc los ing  a

a s  f o l l o w s :

rA -3  (2 /16 )



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

WILLIAM M. GREEN

For  a  Rede te r rn ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal Income

AFFIDAVIT OF }.,IAILING

T a x e s  u n d e r  A r t i c l e $ )  2 2 of  the
Tax Law for the Year(s!><qa**sxinft(x) 1968.

SEate  o f  New York
County of Albany

John Huhn ,  being duly sworn, deposes and says that

dre is an employee of the Department of Taxat ion and Finance, over 18 years of

a g e ,  a n d  t h a t  o n  t h e  2 7 L h  d a y  o f  J u l y  , I 9 7 B r  X h e  s e r v e d  t h e  w i t h i n

Not ice  o f  Dec is ion  by  (cer t i f ied)  ma i l  upon Wi l l iam M.  Green

(xee*pSeste{**IR€<Xf) the petitioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

a s  f o l l o w s :  M r .  W i l l i a m  M .  G r e e n
61 North Greenwich Road
Armonk, New york 10504

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

Ehe Un i ted  Sta tes  Pos ta l  Serv ice  w iEh in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the €fFFXeseXxADrC{ae

str>tfrx) pet i t ioner herein and that,  the address set forth on said wrapper is the

last known address of the (ue3xepg*x!<ixao<cft>Cft*) petitioner.

Sworn

27 Lh

t o

d a y

be fo re  me  th i s

o f  Ju l y  ,  1974

rA -3  (2 /16 )



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK r2227

.Tuly 27, 19?8

t{r. Wtlldan l{. €rcen
6l $ort$ Grcanwi.eh noad
Arrrcnh, N6, Yofh t0504

Deaf Hfr GfGOllr

Please take notice of the DUCISIIOU
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(t) 690 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 nontlrr

from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

,foaq*r Chyrlnraty
Searlng Examlncr

Peti t ioner 's Representat ive

Taxing Bureau's Representat ive

TA-1 . r2 (6/77)



STATE OF NEW YORK

STATB TAX COMMISSION

In  t he  Ma t te r  o f

o f

WILLIAM M.

for  Redeterminat ion of
fo r  Re fund  o f  Pe rsona l
A r t i c l e  22  o f  t he  Tax
19  68 .

t he  Pe t i t i on

GREBN

a  D e f i  c  i  e n e v  o r
Income Tax under

Law for  the Year

DBCIS ION

Pet l t i - one r ,  W l l l i am M.  Green ,  6L  Nor th  Greenw i -ch  Road ,  A rmonk ,

New York  10504 ,  f i l ed  a  pe t i t i on  fo r  rede te rm ina t j , on  o f  a  de f i c i ency

o r  f o r  re fund  o f  pe rsona l  i ncome tax  under  A r t l c l e  22  o f  t he  Tax  Law

fo r  t he  yea r  1968  (F i t e  No .  13206 )  "

On  January  6 ,  L977 ,  pe t i t i one r ,  W i l l i am M.  Green ,  adv i sed  the

S ta te  Tax  Commiss ion ,  i n  w r i t i ng ,  t ha t  he  des i red  to  wa ive  a  sma l l -

n l a ims  hce r " i ng  and  t o  subm i t  t he  case  t o  t he  S ta te  Tax  Commiss ionr . v  e !  r r r t

upon  the  en t i re  reco rd  con ta ined  l n  the  f i l e .  A f te r  due  cons i -de ra -

t i on  o f  sa id  reco rd ,  t he  Commiss i -on  renders  the  fo l l ow ing  dec i s ion .

ISSUES

I -  Whe the r  a  rnod i f i ca t i on  fo r  t he  po r t i on  o f  execu to rs f  t e rm i -na l -

commi .ss ions  pa id  to  the  execu to rs  o f  a  deceden t t s  es ta te  i n  t he  f l na l

\ raav>  n f  f  ha  os ta te  (wh ich  was  a l_ locab le  to  tax -exempt  i ncome fo r
J  u s t  v r r u  v e  u q  v v  \  Y v  r r r v r r  v v a u

New Yo rk  S ta te  i ncome  tax  pu rposes )  shou ld  be  ca l cu la ted  based  on

the  ra t l o  t ha t  t he  New York  tax -exempt  i ncome bears  to  to ta l  l ncome

in  the  f i na l  yea r  o f  t he  es ta te ,  o r  whe the r  such  a l l - oca t i on  shou l -d
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ca lcu l -a ted  based  on  the  ra t i o  t ha t  sa id  tax -exempt  i ncome bears

to ta l  i ncome  ove r  t he  l i f e  o f  t he  es ta te "

I I .  Whe the r  any  po r t i on  o f  spec ia l  gua rd ian  fees  pa id  i n  t he

f i na l  yea r  o f  t he  es ta te  was  a l l ocab le  to  tax -exempt  i ncome fo r

New York  S ta te  i ncome tax  pu rposes  and ,  i f  so ,  on  wh ich  o f  t he

two  bases  shown  in  I ssue  t ' I t t ,  above ,  shou ld  such  tax -exempt  i ncome

be  compu ted . ,

I I I . ,  Whe the r  t he  No t i ce  o f  De f i c i ency  was  t ime l y  i s sued .

FINDINGS OF FACT

1 .  Pe t i t i one r ,  W i l - l i am  M.  G reen ,  r epo r ted  a  $6 ,600 .00  m inus

mod i f i ca t i on  on  h i s  1968  New York  S ta te  pe rsona l  i ncome tax  re tu rn ,

as  a  f i duc la ry  ad jus tmen t  wh ich  was  compu ted  by  the  f i duc ia ry  as

pe t i t i one r rs  a l1ocab le  sha re  o f  t he  f i - duc ia ry  ad jus tmen t  wh ich

passed  f rom the  Es ta te  o f  Edward  H .  Green  to  the  res idua ry  t rus t

under  the  w i l l  o f  Edward  H"  Green ,  and  then  to  pe t l t i one r  as  co -

bene f i c i a ry  o f  sa id  res i -dua ry  t rus t "

2 . .  On  t he  f i duc i - a r y  r e tu rn ,  execu to r s r  commlss ions ,  a  spec ia l

gua rd i - an ' s  f ee  and  a t t o rney rs  d i sbu rsemen ts  t o ta l i ng  $46 r867 .4A ,

were  c la imed  as  o the r  deduc t i ons  aga ins t  t o ta l -  i ncome.  To ta l -  i ncome

was  repo r ted  i n  t he  amoun t  o f  $19 ,966 "00 ,  o f  wh i ch  $18 ,146 "34

cons t i t u ted  tax -exempt  j - ncome fo r  New York  S ta te  i ncome tax  pu rposes

3 . ,  The  a t t o rney rs  d i sbu rsemen ts  a re  no t  a t  l s sue .

4 . ,  The  Income Tax  Bureau  con tended  tha t  t he  mod i f i ca t i on  fo r

execu to rs r  commiss ions  and  the  spec ia l  gua rd ian r  s  f ee  tha t  were  bo th

pa id  i n  t he  f i na l  yea r  o f  t he  es ta te ,  was  requ i - red  to  be  compu ted  1n
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t he  ra t i o  t ha t  t ax -exempt  i ncome bo re  to  to ta l  i ncome

las t  yea r  o f  t he  es ta te .  l t  changed  t he  m inus  $6 ,600 "

the

mod i f i ca t i on  t o  p l us  $14 ,6  97  -37 .

5 .  Pe t i t i one r  con tended  tha t  t he  execu to rs r  commlss ions

cons t i t u ted  paymen t  f o r  se rv i ces  rendered  du r ing  the  l l f e  o f  t he

es ta te  and ,  t he re fo re ,  t he  mod i f i - ca t i on  shou ld  have  been  compu ted

i -n the rat io  that  tax-exempt  income for  New York State income tax

pu rposes  bo re  t o  t o ta l  i ncome  ove r  t he  l i f e  o f  t he  es ta te "  Pe t i t i one r

a l - so  con tended  tha t  t he  spec i -a l  gua rd ian rs  fee  was  an  admin i s t ra t i ve

expense  deduc t i b l -e  i n  f u l l .  Even  i f  no t  deduc t j -b Ie  i n  f u l l ,  t he  fee

should have been modi f ied in  the rat io  that  tax-exempt  income for

New York  S ta te  i ncome tax  pu rposes  bo re  to  to ta l  i ncome ove r  t he

l i f e  o f  t he  es ta te .

6 . .  Du r ing  the  s i x -yea r  l i f e  o f  t he  es ta te ,  t he  p ropo r t i on

o f  t ax -exempt  i - ncome was  excep t i ona l l y  l ow  in  the  f i r s t  yea r .

T ]n r ^ ra r ra r  f  ha  o ropo r t i on  p rog ressed  to  an  excep t i ona l l y  h igh  Oner r v y r v  v e r ,  I

in  the l -ast  year .

7 .  0n  December  fB ,  1967 ,  t he  New Yo rk  Coun ty  Su r roga te t s

Cour t  appo i -n ted  a  gua rd ian  ad  l i t em to  rep resen t  and  p ro tec t  t he

cont ingent  remainder  in terest  o f  four  minor  grandchi ldren of

deceden t ,  Edward  H .  Green ,  i - n  t he  res ldua ry  t rus t  c rea ted  under

sa id  deceden t rs  w i l l .  The  spec ia l  gua rd ian  was  pa id  a  fee  o f

$20 ,000 .00  f o r  h i s  se rv i ces  i n  1968 ,  t ne  l - as t  yea r  o f  t he  es ta te ,

wh ich  i nc luded  the  ve r j - f i ca t i on  o f  t he  accu racy  o f  t he  execu to r ' s

accoun t ihgs r  o f  t he  tax  re tu rns  o f  marke t  va l -ues  repo r ted  fo r

secu r i t i e s  and  o f  t he  es ta te t s  expend i t u res "

1n

00
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B.  The  No t i ce  o f  De f i c i ency  1n  t he  amoun t  o f  $3 r672 "7  B  was

i ssued  on  Feb rua ry  26 ,  f 973 .  0n  Janua ry  3 ,  A972 ,  t he  pe t i t i one r

s igned  a  Consen t  F i x ing  Per iod  o f  L im i ta t i on  upon  Assessmen t  o f

Pe rsona l  I ncome Taxes  wh ich  ex tended  the  pe r iod  o f  assessmen t  t o

Ap r i l  15 ,  L973 .

CONCLUSIONS OF LAW

A.  Tha t  deduc t i ons  o f  $26 rL82 .02  we re  c l a imed  on  t he  1968

Federa l  and New York State f j -duc iary  income tax returns for  the

Es ta te  o f  Edward  H .  Green  w i th  respec t  t o  execu to r r s  commiss j -ons

pa id  i n  sa id  yea r ,  and ,  t he re fo re ,  a  mod i f i ca t i on  fo r  New York

S ta te  i ncome tax  pu rposes  was  p rope r l y  based  on  the  ra t i o  t ha t

tax -exempt  i ncome fo r  New York  S ta te  i ncome tax  pu rposes  bo re

to  the  to ta l  i ncome in  the  fas t  yea r  o f  t he  es ta te ,  i f l  acco rdance

w i t h  t he  mean ing  and  i n ten t  o f  sec t i on  612 (b ) (5 )  o f  t he  Tax  Law

and  20  NYCRR 116 . , 2  ( e  ) .

B .  Tha t  t he  spec ia l  gua rd ian  fee  pa id  du r ing  1968  and

c ]a imed  as  a  deduc t i on  fo r  Federa l  and  New York  S ta te  i ncome tax

pu rposes  cons t i t u ted  paynen t  f o r  t he  conse rva t i on  o r  ma in tenance

o f  p rope r t y  he ld  fo r  t he  p roduc t i on  o f  i ncome and ,  t he re fo re ,

the  mod i f i - ca t j . on  fo r  New York  S ta te  i ncome tax  pu rposes  was

proper l y  based  on  the  ra t i o  t ha t  t ax -exempt  l ncome fo r  New York

S ta te  i ncome tax  pu rposes  bo re  to  to ta l  i ncome in  the  l as t  yea r

o f  t he  es ta te ,  i n  acco rdance  w i th  the  mean lng  and  i n ten t  o f

sec t i on  612 (b ) (5 )  o f  t he  Tax  Law  and  2A  NYCRR 116 -2 (e ) .



C"  Tha t

i t  was  i s sued

assessmen t  o f

Tax Law.

D .  Tha t the  pe t i - t i on  o f  W i l l i am M. Green is  den ied  and

26 ,  1973  i s  sus ta ined ,

m a y  b e  1 e g a 1 1 y  o w i n g .

TAX COMMISSION

) -

t he  No t i ce  o f  De f i c i ency  was  i s sued  t lme l y ,  s i nce

p r io r  t o  t he  exp i ra t i on  o f  t he  ex tended  pe r iod  fo r

t ax  i n  acco rdance  w i t h  sec t i on  683 (  c )  ( 2 )  o f  t he

t h e  N o t i c e  o f  D e f i c i e n c y  i s s u e d  F e b r u a r y

f . n o e f . h e r -  r r r i t h  s u c h  a d d i t i o n a l  i n t e r e s t  a sv  v b v  v r r e t

DATED:  A lbany ,  New York

Ju l y  27 ,  L97B

#*
rONER


