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STATE OF NEI^I YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

CLINTON B. HUTTO

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Personal Income

AFFIDAVIT OF I',IAILING

Taxes under  Ar t i c le  $ )  22 of  the
Tax Law for the Year(s) oo<*Fldo6(x)
L972 and L973.

State of New York
County of Albany

John Huhn ,  being duly sworn, deposes and says that

xhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  the  tT thday  o f  Apr i l  ,  L978,  xhe served the  w i th in

Notice of Decision by (cert i f ied) mai l  upon Cl inton S. Hutto

(repmrm6dfuxld) the petitioner in the within proceeding'

enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

fo l lows:  Mr .  C l in ton  B.  Hut to
1590 Scr ibner  Road
Penfield, New York L4526

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That deponent furEher says Ehat the said addressee is the Segreoert<abtin

sfut re)  pet i t ioner  here in and that  the address set  for th on said wraPPer is  the

last known address of the {oqxmer*xkivs<sR>&e) petit ioner.
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Svrorn
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d a y

be fo re  me  th i s

of Apri l  ,  197&
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STATE OU *U" 
"O**STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

CLINTON B. HUTTO

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of  Personal  Income

AFFIDAVIT OF MAILING

T a x e s  u n d e r  A r t i c l e ( x )  2 2 of  the
Tax Law for the Year(s) oruc*kx*eddX*
1972 and 1973.

Sta te  o f  New York
County of Albany

.fohn Huhn , being duly sworn, deposes and says that

Xhe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age ,  and  tha t  on  the  17 th  day  o f  Ap r i l  ,  L978 ,  * re  se rved  the  w i th in

Not ice of  Decis ion by (cer t i f ied)  ma i l  upon Wal lace  F .  Ashnau l t

by  enc los ing  a

a s  f o l l o w s :

( representat ive of )  the pet i t ioner  in  the wi th in proceeding,

Lrue copy thereof  in  a securely  sealed postpaid wrapper addressed

Wal lace F.  Ashnaul t ,  Ese.
Wickins, Ashnault a Schaefer
100 Times Square Building
45 Exchange Street

E O

d a y

and by deposirins 59-t$?f,tf&'"aNF#""fif"ko*ff l$roputty addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn

17rh

be fo re  me  th i s

of  Apr i l  ,  I97&

rA-3 (2/76)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

fiSrll l?' !.S?8

llr. €liufrtm f. &lrtto
f**S 8&Lhr ftord
finflrlfrr ffi rffit l{tss

Darr iltr. Hrtt|}*

please take notice of the Srel8l0t
of the State Tax Commission enclosed herewith.

I""":,1';"",:"":":.,TT"t;,1"l8iriq[$6rrreview"#:n:oT:T'lTi'::",
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Practice Laws and Rules, and must be commenced in-the Jlppqe
Court of rhe Srate of i{ew York, Aibany County, within I mtD'

from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

cc: Petitioner's Representative

Taxing Bureau's Representat ive

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o r

CLINTON B. HUTTO

for Redetermination of a Deficiency or
for Refund of Personal Income Tax
under Ar t ic le  22 of  the Tax Law for
the Years 1972 and 1973.

DECISION

Peti t ioner,  Cl inton B. Hutto, 1590 Scribner Road, Penf ield,  New York 14526,

f i lecl  a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

i-ncome tax under Article 22 of the Tax Law for the years L972 and 1973 (File No.

12642) .

A snal1 claims hearing was held before Harry Huebsch, Hearing Officer, at

the offices of the State Tax Cornmission, One Marine Midland Plaza, Rochester,

New York, on August 8, 1977 at 2245 P.M,. Pet i t ioner appeared by Wal lace F.

Ashnault ,  Esq. The Income Tax Bureau appeared by Peter Crotty Esq. (Louis Senft ,

E s q . ,  o f  c o u n s e l ) .

ISSUE

I .  Whether  pet i t ioner  was l iab le for  a penal ty  under sect ion 685(g)  of  the

Tax Law with respect to unpaid New York State withholding taxes due from Marine

Resources,  Inc.  for  the years 1972 and 1973.

I I .  t r {hether  New York Staters fa i lure to f i le  a t imely c la im for  wi thhold ing

tax due from Marine Resources, Inc. in a Florida bankruptcy court relieved peti-

t ioner  of  personal  l iab i l i ty  wi th respect  to  said wi thhold ing taxes.
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FINDINGS OF FACT

1. Marine Resources, Inc. failed to pay over to the Income Tax Bureau

$1,836.07 in New York State personal-  income taxes withheld from i . ts employees

during the years 1972 and 1973.

2. On August 25, L975, the Income Tax Bureau issued a Statement of Deficiency

against petitioner, Clinton B. Hutto, for a penaLty equal to the amount of New

York State withholding taxes due from Marine Resources, Inc. for the yeaxs L972

and 1973. I t  did so on the grounds that he was a person required to col lect,

truthfully account for and pay over said taxes and that he willfu11-y failed to

do so .

3.  Pet i t ioner  contended that  he was never  a paid operat ing of f icer  of

Marine Resources, Inc., nor was he ever involved in the day-to-day operations

of  the corporat i -on.

4.  Pet i t ioner  helped to organize and f inance Mar ine Resources,  Inc.  He

and his family owned a substantial amount of said corporationrs stock. During

the years 1972 and L913, petit ioner was a director and chairman of the Board of

Directors.  The Board of  Di rectors appointed the operat ing of f icers of  the corPora-

tion each yeat. Peti-t ioner had knowledge of the financial diff icul-t ies of said

corporation. He advanced funds to the corporation to help it meet its payroll

and a lso personal ly  guaranteed the corporat ionts per formarce of  a Federal  contract .

The financial statements which showed withholding taxes accrued and due were

available to him. The financial standing of the corporation was discussed at

board meetings. During the years 1972 and 1973, petit ioner was also engaged in

other  businesses and ventures.

5. Marine Resources, Inc. moved its headquarters to Florida and, through

bankruptcy court action, weRt into reorganization, New York State fi led a claim
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for withholding taxes due which was deemed untimely by the court. Petit ioner con-

tended that New York State could have received the withholding taxes due had it

f i l-ed a timelv claim.

CONCLUSIONS OF LAW

A. That  pet i t ioner ,  Cl in ton B.  Hut to,  was a person requi red to col lect '

truthfully account for and pay over New York State withholding taxes due from

Marine Resources, Inc. for the years L972 and L973, in accordance with the meaning

and i -ntent  of  sect ion 685 (n)  of  the Tax Law. Since pet i t ioner  wi l I fu l ly  fa i led

or  caused Mar ine Resources,  Inc.  to  wi l l fu l ly  fa i l  to  col lect ,  t ruthfu l ly  account

for and pay over New York State withhol-ding taxes due from said corporation for

the years 1972 and L973, a penalty equal to the total amount of unpaid withholding

taxes r^las properly asserted against hirn in accordance with the meaning and j-ntent

o f  sec t i on  685 (g )  o f  t he  Tax  Law.

B. That any action by the bankruptcy court involving Marine Resources, Inc.

does not  re l ieve pet i t ioner  of  h is  personal  l iab i l i ty  under sect ion 685 (g)  of  the

Tax Law,

C. That the pet i t ion of

Def ic iency issued August 25,

DATED: Albany, New York

A p r i l  L 7 ,  L 9 7 8

Clinton B. Hutto is denied and the Statement of

1975  i s  sus ta ined .

\\u,Iu,*, [,*"*".,
COMMISSIONER

COMMISSION

COMMISSIONER


