
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

FRANK D. JACOBY AND DORIS F. JACOBY

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal Income
Taxes under Ar t ic le  ( { )  22

AFFIDAVIT OF MAILING

of the
Tax Law for the Year(s))OOCPAfiflO@@)t
lo6o and 1o7t .

S ta te  o f  New York
County of Albany

John Huhn ,  being duly sworn,  deposes and says that

i l re is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 17 day of February ,  Lg|B, Xltre served the within

Not ice  o f  Dec is ion by (cert i f ied) mai l  upon Frark D. & Doris F. Jacoby

@ Ehe pet i t ioner in the within proceeding,

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

fol lows: Frank D. & Doris F. Jacoby
n  . .

U \rrlest Branch Road
Westport ,  Connect icut O6BBO

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(Pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cusLody o f

the  un i ted  s ta tes  Pos ta l  serv ice  w i th in  the  Sta te  o f  New york .

That deponent further says that the said addressee is the fqgDXf,XEntACfi,E

)O€KXJO€' Pet i t ioner herein and that the address set forth on said r^rrapper is the

last known address of rhe (rtsSruxxffiEtxtrxxbxxtKt6} peririoner.

b y

a s

Sworn

17t17

to before me th is

day of February

rA-  3 (2 /7  6)

I
,  Lg7B .



STATE OF NEI^I YORK
STATE TAX COI"MISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

FRANK D. JACOBY AND DORIS F, JACOBY

For  a  Rede te r rn ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a DeterminaEion or  a Refund
of Personal Income

AFFIDAVIT OF MAILING

Taxes under  Ar t i c le (d !  22 of  the
Tax Law for the Year(s) XFTXXFilSIX
1969 and 1971

Sta te  o f  New York
County of Albany

John Huhn ,  being duly sworn,  deposes and says that

phe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and Ehat  on the 1T16 day of  February ,  L9TB, )Fhe served the wi th in

Not ice of  Decis ion by (cer t i f ied)  mai l  upon l f i l1 iam T.  McDermott ,  CPA

(representat ive of )  the pet i t ioner  in  the wi th in proceeding,

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

as fo l lows:  Wi l ] - iam T.  McDermott .  CPA
4t5 maoison Avenue
New York, New York 1OO17

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  Ln  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn to before me th is

l f thday of -February ,  L9 7B

rA-3 (2/76)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

ry*y.s

tMr 0f t nsl{'f l' ;lrmtp
t umt htrrsL nilr|
lhfQla;ti Gqmmttmt Sftf0

Srru k* * bfr $mbt

Please take notice of the $f*[ffm
of the State Tax Commission enclosed herewith.

You have now exhausted your r ieht of  review at the administrat ive
level.  Pursuant to sect ion(S 6t0 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in. t le Supreme
Court oi  the State oi  New York, Albany County, within t  hott l
from the date of this notice.

lnquir ies concerning the computat ion of
accordance with this decision mav be
Commissioner and Counsel to the New
Taxat ion and Finance, Albany, New York
referred to the proper authority for reply.

Petitioner's Representative

Taxing Bureau's Representative

tax due or refund allowed in
addressed to the Deputy
York State Department of

L2227. Said inquir ies wi l l  be

y*bz
\

rffi
&rmn

TA-r .12  (6 /77)



STATE OF NEW YORI(

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

FRANK D. JACOBY AND DOR]S F. JACOBY

for  Redeterminat ion of  a Def ic iency or  for
Refund of ,Personal  Income Tax under Ar t ic l -e
22 of  the Tax Law for  the years 1969 and 1971.

trdhether days worked at horne in Connecticut by

during the year 1)6) were al locable as days worked

DECISION

pet i t ioner  Dor is  F .  JacobY

outside New York State.

Pet i t ioners, Frank D. Jacoby and Doris F. Jacoby, residing at B West Branch

Road, Westport ,  Connect icut O6BBO, have f i l -ed a pet i t ion for redeterminat ion of a

def i  c i  encv  or  fo r  no f i rnd  n f  nonsOnal  inCOme taX Undef  Ar t iC l -e  22  Of  the  TaXv r  y v r u

Law fo r  the  years  1969 and 1971 (F i te  Uo.  13699) . '

A srnal l  c l-aims hearing was hel-d before Phi l ip Mercurio,  Hearing Off icer,

at the off ices of the State Tax Commissi-onn Two World Trade Center,  New York,

New York, on l l lay 21, 1977 at 10:45 A.M. Pet i t ioner Frank D. Jacoby appeared

by pet i t ioner Doris F. Jacoby, his wife,  who appeared g se and by Wil1iam T.

McDermott ,  CPA. The Income Tax Bureau appeared by Peter Crotty,  Esq. (Lawrence

S t e v e n s ,  E s q . . ,  o f  c o u n s e l ) .

]SSUE



FINDINGS OF T'ACTS

1.  Pet i t ioners,  Frank D.  Jacoby and Dor is  F.  Jacoby,  f i led amended,  combined

but  separate New York State nonresident  income tax returns for  the year  1969,  and a

jo i -nt  New York State nonresident  income tax return for  the year  1971.  fncome

received by pet i t ioner  Dor is  F.  Jacoby f rom Guidance Associates of  Plbasantv i l l -e ,  Inc.

( t rhere inaf ter  Guidance Associatesr t )  d .ur ing the year  1969 was a l located to New fork

State on her amended return, based on the number of days worked within and without

the State of  New York.  Six ty-e ight  days were c la imed as having been worked outs ide

New York State,  th i r ty-n j .ne of  which were worked at ,  home. No income f rom Guidance,

Associates was a l located to New York State on the 1971 New York return.  Dor is  F.  Jacoby

contended that  she rend,ered no serv ices to said f i rm in that  year .  She test i f ied that

she was hospi ta l ized on January 4,  1)11 and d id not  return to work,  and that  Guidance

Associates kept 'her  on the payro l - t  unt i l  mid-Apr i1 of  1)11.  She was paid her

severance pay in  said year .

2.  On October 15,  1974,  the fncorne Tax Bureau i -ssued a Statement  of  Refund

Adjustment  to the pet i t ioners based on a recomputat ion of  the income al - located to

Now Yark hw npl - i t ioner  Dor is  F.  Jacoby.  The Income Tax Bureau contended that  days

worked at  home in 1969 could not  be recognized as days worked outs ide of  New York

Sf ,ate for  purposes of  a l locat ion of  income received f rom Guidance Assoclates.  The

fncome Tax Bureau further hel-d that income received from the aforesaid fi,tn in 1971

was allocabl-e to New York State to the same extent as compensation recej-ved in prior

years,  s ince no serv ices were per formed in 1 j11.  The Bureau a lso made other  adjustments

for  the 1)6)  tax year  which were not  contested by the pet i t ioners.

t .  Pet i t ioners,  Frank D.  Jacoby and Dor is  F.  Jacoby,  d id not  contest

ment  that  held the income received by pet i t ioner  Dor is  F.  Jacoby dur ing the

to be taxable to New York State to the same extent  as compensat ion recei -ved

years.

the adjust-

year 1)11

- i  -  - r i  n nr r r  y r  l v r



Hnrnrcrrer-  ihew did contest  the d isal l -owance of  the th i r ty-n ine days c la imed as

d.ays worked outside New York State for the year 1969. This disallowance affected

al locat ion of  income to New York State for  lgeg una D71.

4.  Pet i t ioners,  Frank D.  Jacoby and Dor is  F.  Jacoby,  were res idents of  the

State of  Connect icut  dur ing the years 1969 and.  1971.  Dor is  F.  Jacoby was employed

in 1969 and 1971 by Guidance Associates,  a whol ly-owned subsid iary of  Harcourt

Brace Jovanovich,  located at  757 Thi rd Avenue,  New York,  New York.

5. Guidance Assocj-ates was an audio-visual publishing company producing

instruct ional  mater ia ls  for  schools.  Dur ing the year  1969,  pet i t ioner  Dor is  F.

Jacoby was responsible for the sound production of all audio-visual program.s published

by said f i rm.  Her dut ies involved the creat ive wr i t ing and edi t ing of  scr ip tsr  the

nrevi ewi np' of music and other record.ings and the pre-mixing of these materials with- o  " -  " ' "

voice to determine the best  possib le sound-

6.  Dur ing the years 1 j6)  and,  1971,  pet i t ioner  Dor is  F.  Jacoby was suppl ied

rr i th  nf l - inc sn:ee and- a sound studio at  her  employer fs  New York Ci ty  of f ices.  Fh"

afso mainta lned an of f ice at  her  home in Westpor t ,  Connect icut ,  which her  employer

suppl ied wi th tape recorders and edi t ing equipment .

7.  Pet i t ioner  Dor is  F.  Jacoby test i f ied that  the of f ice and sound studio

fac i ' l  i  t i  es nr  ov ided bv Guid.ance Associates in  New York Ci ty  were not  adequate for  her
r  a v f ! J  u t u u  I J r

to  per form al l  o f  her  dut ies because the sound studio was occupied fuf l - t ime wi th

final recordi-ngs and mi-xes and was not available for the pre-mixing duties performed

by her .  She fur ther  test i f ied that  her  of f ice was located in  an area which was not

conducive to per forming work involv ing the creat ive wr i t ing and edi t ing of  scr ip ts .

B.  Pet i t ioner  Dor is  F.  Jacoby c la imed that  by contract  and because of  the

nature of  her  work and the lack of  adequate of f ice fac i l i t ies,  she was requi - red to

per form some of  her  dut ies at  her  home in.Connect icut .
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T h e  e m n l o v m e n t  c o n t r a r : t  o f  t h e  n e t i t i o n e rv r r v  
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r fYou shal l  serve as a v ice-pt 'es ideht ,  in

be  pe r fo rmed  e i t he r  a t  Gu idance rs  o f f i ces ,

Dori-s F. Jacoby provided in

charge of product ion. Such

n r  l r n i r F  n f  f i  n a c  O f  b O t h . l lJ  v u r

CONCLUSIONS OF LAW

A. That the thirty-nine days worked at home in Connecticut during the year

lo^o 1. . .  nar- i * i^ -er  Dor is  F.  Jacoby were worked there by reason of  her  necessi ty  and

convenience and not  for  the necessi ty  of  her  employer  and,  therefore,  sa id days

must be heJ.d to be days worked within New York State in accordance with the meaning

and  i n ten t  o f  sec t i on  632 (c )  o f  t he  Tax  Law and  20  NYCRR 131 .16 .

' 8 .  
Tha t  t he  pe t i t i on  o f  F rank  D .  Jacoby  and  Dor i s  F .  Jacoby  i s  den ied .

DATED: Albany, New York

February 1/,  1978

.STATE TAX COMMISS]ON

( ,  
, , -

PRESTDENT

)/442a


