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STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

FREDERICK E. KATST

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determlnat ion or  a Refund
of Personal Income
Taxes under Art ic l-e (39 22 of  the
Tax Law for the Year@prmcet$n$(E)

L973

State of New York
County of Albany

John lluhn

xhe is an employee of the

age, and that, on the I

Not ice of Decision

, being duty sworn, deposes and says that

Department of Taxat ion and Finance, over 18 years of

day of September ,  L978, xhe served the wlthin

AFFIDAVIT OF },IAILING

by (cert i f ied) mail upon Frederick E. Katen

the petlt ioner ln the withln proceedlngt

securely sealed postpald rtrapper addressed

(resrp*ooGa*$neoaf)

by enclos ing a t rue copy thereof  in  a

as fol lows: Frederick E. Katen
223 South Broadway
Tarrytown, NY

and by deposit ing same enclosed in a postpald properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service withln the State of New York.

That cleponent further says that the said addressee is the 6f*grcea*Rtdf,ae

*fup}*l petitioner herein and that the address set forth on sald lrrapper is the

last known address of the 6eegneeCafsdglexgd<>gtrC) petltloner.

Sworn to before me this

1 day of September , L978

rA-3 (2/76)



srATE cir nEw YoRK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK I2227

Septmber 1,1 l9?B
J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

Smdrrf,clt B. Katcn
233 South Srordury
Crrryto*n, [f

DEftr llr. f,ltm r

Please take notice of the ltfCl;f.ga
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(a) 590 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 mthf
from the date of this notice.

lnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

'ffiij.frl*r-
t{f,tllrrrl fhxrndcr
$ulxgvlrtng mx
mrrlq Offlcer

cc:W[n

Taxing Bureau's Representat ive

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMTSSTON

In the Matter of the Petit ion

of

FREDERICK E. KATEN DECISION

for Redetermination of a Deficiency or for
Refund of Personal Incorne Tax under Article
22 of the Tax Law for the Year 1973.

In  the Mat ter  of  the Pet i t ion

o f

DONALD DAVIS

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under Article
22 of  the Tax Law for  the Year L973.

DECISION

Peti t ioner,  Frederick E. Katen, 223 South Broadway, Tarrytown, New York,

f i led a pet i t ion for redeterminat j-on of a def ic iency or for refund of personal in-

come tax under Article 22 of the Tax Law for the year 1973 (Fi1e No. 12652).

Pet i t ioner,  Donald Davis,  L74 Coventry Drive, Lakewood, New Jersey 08701'

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Article 22 of the Tax Law for the year 1973 (Fi1e No. L2653).

A consolidated formal hearing was hel-d before Frank A. Romano, Hearing Officer,

at the offices of the State Tax Commission, Two World Trade Center, New York,

New York ,  on  March  21 ,  L977 a t  2 :45  P.M.  Both  pe t i t ioners  appeared pro  se .

The Income Tax Bureau appeared by Peter Crotty, Esq. (Abraharn Schwartz, Esq. '

o f  counse l ) .
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ISSUE

Whether pet i t ioners, were persons required to col lect,  t ruthful ly account for

and pay over the withholding taxes of the ernployees of Associated Securities Systems,

Inc. (within the meaning and intent of section 685(n) of the Tax Law) for the

period July 1, 1973 through December 31, L973 and, i f  so required, whether said

pet i t ioners wi11fu1J-y faiLed to co1-1ect,  t ruthful l -y account for and pay over the

withholding taxes of sai-d corporation (within the meaning and intent of secti-on

685(g)  o f  the  Tax  Law) .

FINDINGS OF FACT

1. Associated Securi ty Systems, Inc. fai led to pay over to the New York

State Income Tax Bureau personal income taxes withheld from its employees for the

period July 1, 1973 through December 31, 1973, in the amount of $31101.40, computed

as fol lows:

WITHTIOLDING TAx PERIOD AMOUNT

Ju ly  I  -  August  21 ,  1973
September  1  -  October  31 ,  1973
October  1  -  October  31 ,  1973
November 1 -
December 1 -

TOTAL DUE

November 30, L973
December 31, 1973

$7  4s  . 79
5  10 .  20
854 .9  1
529 .30
46 r .20

$3 ,  101 .40

2. On June 30, 7975, the Income Tax Bureau issued a Statement of Def ic iency

against petitioner Frederick E. Katen, imposing a penalty equal to the amount of

New York State withholding taxes due from Associated Security Systeurs, Inc. for

the period July 1, 1973 through December 31, L973. This was done on the grounds

that Mr. Katen was a person required to col1-ect, truthfull-y account for and pay

over said taxes and that he wi l1fu11y fai led to do so. Accordingly,  a Not ice of

Def ic iency dated June 30, 1975 was issued against said pet i t ioner in the amount

of $3,101.40, together rui th the aforesaid Statement of Def ic iency.
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3. On June 30, L975, the Income Tax Bureau issued a Statement of Deficiency

against petit ioner Donald Davis, imposing a penalty equal- to the amount of New

York StaEe wi thhold ing taxes due f rom Associated Secur i ty  Systems,  Inc.  for  the

per iod July  1,  Ig73 through December 31,  1973.  This was done on the grounds that

Mr. Davis was a person required to collect, truthful-ly account for and pay over

said taxes and that  he wi l l fu l ly  fa i led to do so.  Accordingly ,  a Not i -ce of

Deficiency dated June 30, 1975 was issued against said petit ioner in the amount

of  $3,101.40,  together  r rn l th  the aforesaid Statement  of  Def ic iency.

4.  Associated Secur i t ies Systems,  Inc.  was incorporated i -n the State of

New York in or about 1972 and ceased doing business in the latEer part of 1973' during

which time it was in the business of installing and maintaining hardware systems

for  burg lar  a larms.

5.  Dur ing the per iod in  quest ion,  pet i t ioners,  Freder ick E.  Katen and Donald

Davis, respecti-vely owned 42.511 and L57. of the shares of stock of Associated

Security Systems, Inc. One George Ayoub (not a party to this proceeding) owned

42.57" of  the shares of  Stock of  sa id corporat ion.  Pet i t ioner  Donald Davis was

president  of  Associated Secur i ty  Systems,  Inc. ,  pet i t ioner  Freder ick E.  Katen

was vi-ce-president and George Ayoub was secretary treasurer. Petit ioners, Frederick

E. Katen and Donald Davis, each had authorizatior- f iointly with one otlrer principal)

to sign checks and, in fact, did so. They also signed and fi led tax returns (t 'orm

IT-2101), with full knowledge that payment of withholding taxes were not made by

Associated Secur i ty  Systems,  Inc.

6. The Internal Revenue Service has issued assessments and fi l-ed l iens in the

approximate amount  of  $25r000.00 against  pet i t ioners,  Freder ick E.  Katen and Donald

Davis, and George Ayoub, jointly and severally, for their failure to collect and pay

over the Federal  wi thhold ing taxes of  Associated Secur i ty  Systems'  Inc.
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CONCLUSIONS OF LAW

A. That petit ioners, Frederick E. Katen and Donal-d Davis, knew, or shoul-d

have known, that Associated Security Systems, fnc. had failed to pay to the Income

Tax Bureau the taxes withheld by it for the period July 1, Lg73 through December 31,

L973'  which taxes const i tu ted t rust  funds pursuant  to sect ion 675 of  the Tax Law.

B. That petit ioners, Frederick E. Katen and Donald Davis, were persons re-

quired to collect, truthfully account for and pay over the withholding taxes of

the employees of  Associated Secur i ty  Systems,  Inc.  on behal f  o f  sa id empl-oyer ,  wi th in

the neaning and intent  of  sect ion 685(n)  of  the Tax Law.

C.  That  pet i t ioners,  Freder ick E.  Katen and Donald Davis,  wi l l fu l ly  fa i led

to col lect ,  t ruthfu l ly  account  for  and pay over  the taxes wi thheld by Associated

Secur i ty  Systems,  Inc.  dur ing the per iod July  1,  1973 through December 31,  1973 in

the amount  of  $3 '101.40,  wi th in the meaning and intent  of  sect ion 685(g)  of  the

Tax Law. (Mat ter  of  Thomas Levin v.  Gal lman,  42 N.y.  2d,  32,  396 N.y.s.  2d,  623

( 1e77 ) ) .

D. That the petit ions of Frederick E. Katen and Donald Davis are herebv denied

and the not ices of  def ic iency issued June 30,  I97

DATED: Albany, New York
September  I ,  1978

are sustained.

STATE TAX COMMISSION

RESIDENT

COMMISSIONER
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STATE OF NEI^I YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

FREDERICK E. KATEN

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Personal Income
Taxes under  Ar t i c le  6s)  22
Tax Law for the Year(p!>c*ccBeodpd:6d

l_973

Sta te  o f  New York
County of Albany

'John Huhn

xhe is an employee of

age, and that.  on the

Notice of Decision

AFFIDAVIT OF },fAILING

of the

by (gg6pjt*r€d) mail upon Frederick E. Katen

Ehe pet i t ioner  in  the wi th in proceeding,

secu re l y  seaLed  pos tpa id  w raPPer  add ressed

rhe Deparrmenr'.:1::"::: 
":;""":", 

".":: '; ';".::":,

22 day of September , L97B , )Ghe served the within

(uexrmecxHsaecxR)

by enclos ing a t rue copy thereof  in  a

as fol lows: Frederick E. Katen
65 Mil-l-er Avenue
Tarrytown, f\fY 10591

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the United States PosEal Service within the State of New York.

That deponenL further says that the said addressee is the (ltBpSHSEf&Xt$FE

A&Xhed pet i t ioner herein and that the address set forth on said vtrapPer is the

last known address of the (.sgmesfgk*triixruo6othx) petitioner.

Sworn to before me this

day of Septenrber
I

. /

22 t

rA-  3 (217 6)
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