
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o r

LAWRENCE W. & KAREN J. LINDBERG
For  a  Redeterminat ion  o f  a  Def ic iency  or
a  Rev is ion  o f  a  Determinat ion  or  a  Refund
of Personal Income
Taxes under  Ar t i c le (p)  Zz of  the

S ta te  o f  New York
County of Albanv

John Huhn ,  being duly sworn,  deposes and says that

*he is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the 14th day of  February ,  L978 ,  The served the wi th in

Not ice of  Decis ion by (cer t i f ied)  mai l  upon Nei l  H.  Mi l lman,  Esq.

( rep resen ta t i ve  o f )  t he  pe t i t i one r  i n  t he  w i th in  p roceed ing ,

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

as f  o l lows:  
Neir  H.  Mi l lman,  Esq.
Hecht ,  Frank,  Brayer  & Gr i l1  Esqs.
1501 Broadway
New York. NY 10036

and  by  depos i t i ng  sam6  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New yo rk .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

AFFIDAVIT OF MAILING

Sworn

14th

E O

d a

be fo re  me  th i s

of February

Tax  Law fo r  t he  Yea r ( s )  o r  Pe r i od (s )

rA -3  (2 /76 )

,  rg7g. q.J,- /J'J.*
V



J A M E S  H ,  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Fcbru*y l{, 1978

Ltrrillm S. I f,rfrq J. Llldbrlg
9l C.rtrrt ?rrk $rrt
[ry lortr lll 1002t

som lftr i !lrr. IrludlctSr

Please take notice of the Drslrl611
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to sectionfq) 690 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { r*1;r
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

/ru'
Aloyr(ur J. t adrr
Anl,rtst Dltrctor

cc: Petitionerts Representative

Taxing Bureauts Representative

Sincerely,

TA-1  . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat ter  o f  the Pet i t ion

o f

LAWRENCE W. LINDBERG AND KAREN J. LINDBERG

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under
Ar t ic le  22 of  the Tax Law for  the Year  L970.

DECISION

Pet i t i one rs ,  Lawrence .W.  L indberg  and  Karen  J .  L indberg ,9L

Centra l  Park West ,  New York,  New York L0023,  f i led a pet i t ion for

redeterminat ion of  a  def ic iency or  for  re fund of  personal  income tax

under  Ar t ic le  22 of  the Tax Law for  the year  L970.  (F i le  No.  122L7) .

A formal  hear ing was held before Solomon Sies,  I lear ing Of f icer ,

a t  the of f ices of  the State Tax Conrn iss ion,  Two Wor ld Trade Center ,

New York ,  New York ,  oD  Apr i l  lB ,  1977  a t  1 :15  P .M.  The  pe t i t i one rs

appeared by l lecht ,  Frank,  Brayer  & Gr i11,  Esqs.  (Nei l  H.  Mi l lman,  Esq.

of  counsel ) .  The Income Tax Bureau appeared by Peter  Crot ty ,  Esq.

(F rank  Lev i t t ,  Esg . ,  o f  counse l ) .

ISSUE

Whether the petit ioner Lawrence W. Lindberg was entit led to an

al locat ion of  earn ings to  sources outs ide the State of  New York for

rendering services performed as an employee during Lhe year L970.

FINDINGS OF FACT

1.  Dur ing the years L969 and L970,  the pet i t ioners,  Lawrence W.

Lindberg and Karen L indberg,  h is  wi fe ,  were res idents of  the State of

Vermont. They f i led New York State income tax nonresident returns for

sa id  yea rs .
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2.  On December 24,  L973,  the pet i t ioner  Lawrence W. L indberg

executed a consent  extending the per iod wi th in  which to  issue assess-

ments for  the years L969 and L970 to Apr i l  15,  1975.

3.  On Apr i l  11,  L975,  the Income Tax Bureau issued a Statement  of

Audit Changes against the petit ioners for the year L970 in the amount

o f  $3 ,505 .88 ,  w i t h  i n t e res t  o f  $839 .41 ,  f o r  a  t o ta l  o f  $4 ,345 .29 .

Accord ingly ,  iL  issued a Not ice of  Def ic iency therefor .  The

peLi t ioners t imely  f i led a pet i t ion for  redeterminat ion of  sa id

def ic iency.

4.  The Statement  of  Audi t  Changes prov ided,  in  par t ,  as fo l lows:

"Days on which normal duties were performed for
your employer may not be counted as nonworking days and
must be included in total days worked.

Time spent at a Laxpayer's home is not recognLzed
as a proper  bas is  for  a l locat ion of  income f rom salar ies
or  wages.

Since L7 Saturdays and Sundays were claimed as worked,
they are not included as nonworking days.

As  $40 ,000 .00  wages  rece i ved  du r ing  L97A rep resen t
compensat ion for  serv ices per formed in  L969,  the a l locat ion
of  th is  income must  be based on the basis  of  days worked
within and without New York State during L969.

Your al location of wage income to New York State for
L970 is  recomputed as fo l lows:

Total days in year

Saturdays and Sundays

Total days worked in year

Days worked outside New York

Days worked in New York State

365

B7

278

Sta te  51

227"
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5. During the year L970 and prior thereto, the petit ioner

Lawrence W. L indberg was the so le s tockholder ,  so le of f icer  and an

employee of  L indberg Product ions,  Inc. ,  a  corporat ion organized

under  the laws of  the State of  New York and located at  49 West  49xh

Street ,  New York,  New York.  The corporat ion f i led f ranchise tax

returns on a f isca l  year  per iod ending March 31.

6. On its franchise tax returns for the f iscal years ending

March 31,  L970 and March 31,  L97L,  L indberg Product ions Inc.  d id  not

c la im that  i t  had fac i l i t ies outs ide the State of  New York or  that  i t

Tras ent i t led to  an a l locat ion of  earn ings at t r ibutable to  sources

outs ide the State of  New York.

7.  Dur ing the year  L970 and pr ior  thereto,  the pet i t ioner

Lawrence Lindberg performed services as a motion picture photographer

of  spor t ing events for  L indberg Product ions,  Inc. ,  wi th in  and wi thout

the State of  New York.

8.  The pet i t ioners constructed a bui ld ing adjacent  to  the i r  home

in Vermont which was equipped as a studio for the screening, edit ing

and processing of f i lm, and in which they stored the photographic

equipment used by the petit ioner Lawrence Lindberg to photograph

sport ing events. The equipment was owned by Lindberg Production, Inc.

9.  Dur ing the year  L970 and pr ior  thereto,  the pet i t ioner

Lawrence L indberg was pres ident  o f  L indberg Proper t ies,  Inc. ,  a

Vermont corporation with no off ices in the State of New York. l ' l r .

Lindberg received compensation from this corporation for services

performed regarding the operation of a movie theatre in Vermont.
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10.  The pet i t ioner  Lawrence L indberg spent  5 l  days outs ide

the State of New York, other than days spenL at home in Vermont, on

behal f  o f  L indberg Product ions,  Inc.  dur ing the year  L970.

11.  The pet i t ioner  d id  not  present  suf f ic ient  ev idence to  d ispute

the fact  that  the to ta l  days worked by h im in  1970 tota l led 278.  The

petit ioner claims that he is entit led to an al location for days

worked at home in Vermont.

CONCLUSIONS OF LAW

A. That any al lowance claimed for days worked outside Lhe State

rrust  be based upon the per formance of  serv ices which of  necessLty -

as dist inguished from convenience - obligate the employee to out-

o f - s ta te  du t i es  i n  t he  se rv i ce  o f  h i s  emp loye r .  (20  NYCRR 131 . f6 )

B. That during the year L970 Lindberg Productions, Inc. did

mainta in a bona f ide p lace for  the t ransact ion of  i ts  bus iness

the State of  Vermont .

C.  That  serv ices per formed by Lawrence W. L indberg in  1970 on

behal f  o f  L indberg Product ions,  Inc. ,  a t  h is  home in  Vermont ,  were

performed for his convenience and not for the necessity of the

employer .

D. ThaL the petit ioner Lawrence W. Lindberg is not entit led

to an a l locat ion of  earn ings outs ide the State of  New York for

serviees performed at home.

not

in



E.

for the

DATED:

That  the pet i t ion of

year  L970 be and the

Albany, New York

February 14, L978

) -

Lawrence W. Lindberg and Karen Lindberg

same is hereby denied.


