
.STATE.OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

CHARLES R. ANDERSON and D. JOAN ANDERSON

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal Income
Taxes under  Ar t i c le ( { )  Zz

by  enc los ing

a s  f o l l o w s :

AFFIDAVIT OF MAILING

of the
Tax Law for rhe year{E)OgctrlDeQ6gddsd(
1422

Sta te  o f  New York
County of Albany

John Huhn ,  being duly sworn, deposes and says that

g&e is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 14th day of February ,  L9?B ,  xsf ie served the within

Notice of Decision by (cert i f ied) mai l  upon Charles R. & D. Joan
Anderson

@ lhe pet i t ioner in the within proceeding,

a true copy thereof in a securely sealed postpaid rdrapper addressed

Charles R. & D. Joan Anderson
64ttr orainarce Co.
A.P.O. New York 09144

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  un i t ed  S ta tes  Pos ta l  se rv i ce  w i t h in  t he  s ta te  o f  New yo rk .

T h a t d e p o n e n t f u r t h e r s a y s t h a t t h e s a i d a d d r e s S e e i s t h e @

)60tXdf i60 pet i t ioner  here in and that  the address set  for th on said wrapper is  the

las t  known  add ress  o f  t he  @ pe t i t i one r .

ot

d

be fo re  me  th i s

of February

rA -3  (2 /76 )



STATE OF NEI^I YORK
STATE TAX COMI{ISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

CHARLES R. ANDERSON and D. JOAN ANDERSON

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Personal Income
Taxes under  Ar t i c le&)  22

AFFIDAVIT OF MAILING

of the
Tax Law for the Year($CKlCIOOHOHllDO@
1972

Sta te  o f  New York
County of Albany

John Huhn ,  being duly sworn,  deposes and says that

Xlhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  the  l4 thday  o f  February  ,  Lg?B rE{ re  served the  w i th in

Notice of Decision by (cert i f ied) mai l  upon John F. Finn

( rep resen ta t i ve  o f )  t he  pe t i t i one r  i n  t he  w i th in  p roceed ing ,

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

as fo l lows:  John F.  F inn
One Kings Highway
Tappan, New York 10983

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappb r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  rhe )  peE i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn

14tLr

before me thist o

d a y

( 2 / 7 6 )

f February ,  L ,TB



STATE OF NEW YORK

STATE TAX-COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

f*mrrf l*f tflf,[
J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

gbffIff $ t S. ilsrn lndm;m
Sl{rh orfirmor Onr
**S.0r ilm lail 00flt

Ors Sr I lFr* Inirrml

Please take notice of the Flflfi&
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to sectior$ 6ffi of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within * nffi$f
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply. '

irfinf CIagatlr
u*tln o]'tm

cc: Petitioner's Representative

Taxing Bureau's Representat ive

TA-1 .12  (6 /77)
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

of

CHARLES R. ANDERSON and D. JOAN ANDERSON : DECISION

for Redetermi-nation of a Deficiency or for :
Refund of Personal Income Tax under
Art ic le  22 of  the Tax Law for  the Year L972.  :

Peti t i .oners, Charles R. Anderson and D. Joan Anderson, residing at 64th

Ordinance Co.,  A.P.O. New York 09L44, f i led a pet i t ion for redeterminat ion of

a deficiency or for refund of personal income tax under Article 22 of the Tax

Law for tt: 'e year L972 (Fi1e No. 001-52).

A smal-l- claims hearing was hel-d before Philip Mercurio, Hearing Officer,

at the offices of the State Tax Commission, Two I,rlorld Trade Center, New York,

New York, on February 22, L977 aE 2i45 P.M. Pet j- t ioners appeared by John J. Finn,

Esq. The Income Tax Bureau appeared by Peter Crotty,  Esq. (Andrew Haber, Esq.,

o f  counse l ) .

ISSUE

Whether the petitioners hrere nonresidents of the State of New York for income

tax purposes for any part  of  L972.

FINDINGS OF FACT

1. Petit ioners, Charles R. Anderson and D. Joan Anderson, t imely fi led a New York

State resi-dent income tax return for the year L972, indicating that they were residents

of  New York State f rom January 1,  L972 to January 21,  L972.
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2. On September 30, L974, the Incone Tax Bureau issued a Notice of Deficiency

against petit ioners, based on a Statement of Audit Changes which held that they

were domiciled in New York State and taxable as residents for all of L972.

3. Petit ioner Charles R. Anderson is a civil ian employee of the United States

Government, Department of Defense, in the service of the Department of the Arny. He

began his employment with the Department of Defense in 1968, at which time he served

at  the Mt.  Carol l ,  I l l ino is ,  army insta l la t ion.  0n or  about  January 1969,  he was

transferred to the Seneca Fa1ls, New York, army installation where he served for

three years, unti l his change of status orders directed him to proceed to the army

insta l la t ion at  F j .schback,  Germany,  for  which he departed on January 2L,1-972.

4.  Pet i t ioners,  Char les R.  Anderson and D.  Joan Anderson,  contended that  they

were domicil iaries of the State of New York for the entire year L972. However, they

further maintain that from January 21, L972 to December 31, L972, they were non-

residents of the State of New York for income tax purposes.

5. Petit ioners, Charles R. Anderson and D. Joan Anderson, maintained a permanent

place of abode in New York State unti l- January 21, L972, and frorn January 2I, L972

to December 31-, 1972, they maintained a permanent place of abode in Fischback'

Germany.

6.  Pet i t ioners,  Char les R.  Anderson and D.  Joan Anderson,  contended that  the

defici-ency (as issued by the Income Tax Bureau regarding their residency status)

was unconst i tu t ional .

CONCLUSIONS OF ],AI,i

A. That  the pet i t ioners,  Char les R.  Anderson

iar ies of  New York State for  the ent i re year  L972,

and D. Joan Anderson, were domicil-

and, since they did not meet the
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cond i t ions  se t  fo r th  in  sec t ion  605(a) (1 )  o f  the  Tax  Law and 20  NYCRR L02,2(b) ,

they are held to be New York State residents for income tax purposes for the

ent ire year L972.

B. That the constitutionality of the Laws of the State of New York is presumed

at Lhe administrative level- by the New York State Tax Commission. There i-s no

jur isdict ion at the administrat ive 1evel to declare such laws unconst i tut ional.

Therefore, i t  must be presumed that sect ion 605(a)( l -)  of  the Tax Law and 20 NYCRR

L02.2(b) are const i tut ional to the extent that they relate to the imposit ion of the

incone tax 1j-ab j-lity on the petitioners.

C. That the petitj-on of Charles R. Anderson and D. Joan Anderson is denied and

the Notice of Def ic iency issued on September 30, L974 in the sum of $329.34 is

sustained.

DATED: Albany, New York

February 14, 1978

STATE TAX COMMISSION

ht-tr;aV"*,'*-'
COMMISSIONER



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAiJ

ALBANY, NEW YORK t2227

February 14, 1978

Char]-es R. & D. Joan Anderson
64tn orainance Co.
A.P.O. New York 09144

Dear lu[r. & ]4rs. Anderson:

Please take not ice of the Decision
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section@ S99 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 Months
from the date of this notice.

lnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

CHYR}NI
HEARING OtrETCER

Petitioner's Representative

Taxing Bureau's Representat ive

TA-r . r2 (6/77)
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STAEE OT NSPI YORK

srATE ?AX COU!4ISSION

J ^  '  $

In thr llsttsr of thc PoG{tlon

of

CIARIAS R. AIIDERSOH ANd D. JOAN A$DBRSON :

for Bcdct.rnlnatlo! of a Ileflclsoey or fot 3
Rrfund of PcrgoaaL lneom ler under
Artlcle 22 of thc Tel Lav for tbs Ycar L972. I

DECISION

. t

' 
Potttlonore, Charlce R. Andorcoa and D'. Joan Andgrsonr raeldtng et 54tb

Ordtnencc.Co., A.P.o. llcn York 09144, f1lcd a p.tlttoa for rcdrtamlnitLoa of

a dcflolency or for refrnd of perrouel locor ter undrr Artlele ?2 oC tbr TtI

A ernnl1 cle{ilc hcarlug was held beforc Phlllp Mcrcurto, Erarlag Offlcrrt

at tbs'offlcre of tha Stato Tar Cml.eeloa, Tvo l{orld lradc Gantcr, lfrr Yort"

tcw York, on Fcbruat! 22, L977 at 2s45 P.lt. Pctttloncri appoarod by John J. trLs,

Esq, Tlrc Incom Tax Burcau appcarcd by Pctcr Crott:t, Esq. (Aadrsr llaber, Eeg.,

of cornael).

ISSTIE

Ilhcther thc petltlooorc werc nolrrealdcnte of tho Stat6 of tror Yort for lncoc

Eax pul?oese for aay pert of l9?2.

Frr{DrNGs, Or FACI.

!- Pctitloaere, Cbarlea R. Aadereolr and D. Joeo Andoreon, tlucly fl1ed r Nrv lork

Stet. reeldcqt hcoua tax rcturn for thc yaat L972, tndlcattog that tbry rrrc Ltld.ats

of [ar Yorlr State fron Januat1y L, L972 to January 21' 1972.
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2. OB Septeuber 30, Lg74, tbe Incone Tar Eurcau lcaued a Notice of Defletency

agalast pctltloncre, baeed oo a Statenent of Audlt Cbanger rtlch bcld tbat they

uera donl.clled ln Neg York, State and taxable as reeidctte for sll of Lg72.

3. Patitlonsr Charlas R, Andcreon 1r a clvlllan eryloyee of the Unlted Stat.o

Govurnmat, Dopartmnt of l}efcno€, ltr tbe sarvlco of the DepartmDt of thc Aruy. 8e

bcgm hla aryloyrent wlth tbe Dcpertmnt of Defanae ln 1968, et xhicb tim bc aenrcd

at the Mt. Caroll, Illlnole, ary lnctalletlon. On or ebout Januar:f L969, he rae

traasferred to thc Senece !a11e, Nerr Yotk, arny lnetellatl.on strere hc senrud for

tbrae yosra, untll hle change of otatus ordere directed blm to Prococd to thc 8ry

lnstallation et Flachbact,, Gcrmany, for whlch bc departed oa January zLt L972.

4. Petltloacre, Charlcs R. Anderaon and D. Joan Aodorem, eontended that thcy

rrcre donl.ctllarlee of the State of lloy York for thc satlre yesr 1972. Edrcverr tbey

further ual.ntats that fron Jenuary 2L, L972 to Deccder 31, L972, they rarc ne

reeldentc of tbe State of Nery York for lneom tar putpocea.

5, Pgtltlon6rs, CharIeB R. Andereon and D. Joan Andereou' ua!.ntalncd a pernancnt

placc of abode ln Nerl lork State latll January LLD Lg72t and froa JanuarT 2L, Lg72

to Deccnber 31, L972, they nalntelned a pcmencnt place of abodo la Fleetrbacltt

Germany.

6. PetltLonerc, Gtarlcs R. Andereon and D. Joan Andersoor coatendcd tbnt thl

deflclency (as lssuad by the Ineooo Tar Bureeu regard!.ng thrlr recidsscy statut)

uaa unco|ratltutloaal,

coilclusloNs 0r &AI{

A. flrat ths pctltlonerar Charler R. Andergon end It. Joo AndarroBr mre dodcll-

larleg of Now York State for the cntlre year L972, and, elnce they dld not E tt thG
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condltloos Bet forth ln acctloa 605(a)(1) of the Tax Law and 20 I{ICRR 102.2(b),

they are hcld to be New YorL, State regldGata for lncsre ta:c purpoeee for the

enttre yeat L972.

B. That the coastltutlonellty of th. I"ars of tbo Stets of lferr York tr preerud

at the a.fnlnlgtratlvo level by the Nes Tort State Tax Couisslon. Therc la ao

Jurledl.ctlon at the adnlalstrativG 1evel to dsclarc such lara unconetltutloael.

Thereforer lt Eust be prceund that eeetlon 605(a)(1) of thc tar taw and 20 ITCBB

102.2(b) ara constitutlonal to the .xteut that tbey rralatG to thc l"qosltlm of thc

lncoue tax llablllty on tho petitlonrtra.

C. lbat tbe potttlon of Charler R, Andcrgon aad D. Joan Andcrroa ls dcnlcd and
I

tba Notlea of Deflclcncy Leeund on Scpteder 30, 1974 lu the ern of 9329.34 k

suetal.n8dr
I

DAIEDI Albeny, New York

l

STATE TAX CO}IMISSION

kq

U^{Jt ld*,*
colofissIoltER

robr(ary l4f 1978

I
t




