
STATE pF NEW YORK
STATE TAX COI{MISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

WAI1ER E. AUCH

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal Income
Taxes under  Ar r i c le (X) [  22

AFFIDAVIT OF MAILING

of  the
Tax Law for the Year(SpbO(&GOQ6&ffd$
1974

Sta te  o f  New York
County of Albany

John Huhn ,  being duly sworn,  deposes and says that

gt re is  an employee of  t ,he Department  of  Taxat ion and Finance,  over  18 years of

age,  and Ehat  on the 14th day of  February ,  LTTB, dhe served the wi th in

Not ice of  Decis ion by (cer t i f ied)  mai l  upon Wal ter  E.  Auch

{CIG0@G€GOW'"fiK6rc@ the petit ioner in the within proceeding,

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

as  fo l l ows :  Wa l te r  E .  Auch
p2 Husted Lane
Greenwich, Connecticut 06830

and by deposi t ing same enclosed in a postpaid proper ly  addressed r^Trapper

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody

the  un i t ed  s ta tes  Pos ta l  se rv i ce  w i t h in  t he  s ta te  o f  New yo rk .

T h a t d e p o n e n t f u r t h e r s a y s t h a t t h e s a i d a d d r e s s e e i s t h e W

)OO(f f iS pet i t ioner  here in and that  the address set  for th on said wrapper is  the

last known address of the 0fl$)ffJff&fHe0ttstXDffX$t peririoner.

i n a

o f

Sworn

14tlt

be fore  me th is

of February

t o

d a ,  LgTq

rA -3  (2 /76 )



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

WALTER E. AUCH

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Personal Income

AFFIDAVIT OF MAILING

Taxes under  Arc ic leogi  Zz of  the
Tax Law for the year0giXRA(TRIXXSXFI
1 9 ? 4

Sta te  o f  New York
County of Albany

John Huhn ,  being duly sworn,  deposes and says that

p[ te is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the 14th day of  February ,  19 ?8,  tshe served the wi th in

Not ice of  Decis ion by (cer t l f ied)  mai l  upon Lawrence J.  Groskin,  Esq.

( representat ive of )  the pet i t ioner  in  the wi th in proceeding,

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

as fo l lows:  Lawrence J.  Groskin,  Esq.
14O Broadway
New York, New York 1OOO5

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New yo rk ,

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn

14tL-t

before me th is

of February

t o

d a y

rA- 3 (2 /7 6)



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEVi YORK 12227

frbnrnry 14r ?9?8
J A M E S  H .  T U L L Y  J R , ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

trltrr S' Auch
93 turtd hso
gtrrtnr l,oh, Soalaotleut 068t0

Frar frr. Auchr

Please take notice of the Dftlflon
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section$) 690 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { tott'br
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

rtguDil
mffirm 0!mm

cc: Petitioner's Reoresentative

Taxing Bureau's Representative

'Y 
&,4,

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the MaLter  of  the Pet i t ion

of

WALTER E. AUCH

for Redetermination of a Deficiency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Year
L 9 7 4 .

DECISION

Peti t ioner,  t r{al ter E. Auch, residing aE 92 Husted Lane, Greenwich, Connect icut

06830, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Article 22 of the Tax Law for t]ne year L974 (File No. L4O02).

A small claims hearing was held before Philip Mercurio, Hearing Officer' at

the offices of the State Tax Conrnission, Two World Trade Center, New York, New York,

on Apri l  1,  L977 at 10:45 A.M. The pet i t ioner appeared by Lawrence J. Groskin'  Esq.

The Income Tax Bureau appeared by Peter Crotty,  Esq. ( Irv ing Atkins, Esq.,  of  counsel) .

ISSUE

Whether  pet i t ioner  was subject  to  a penal ty  under sect ion 685 (g)  of  the Tax

Law, as a person who failed to collect, truthfully account for and pay over New York

State withholding taxes due from Dupont Walston, Incorporated, for the period

January 1,  L974 to March 31,  L974.

FINDINGS OF FACT

1. Pet i t ioner,  Walter E.

to January 1 and through April

Auch, was the president of

of. 1974, at which time he

Dupont l,Ialston, Inc. Prior

resigned. During said



- 2 -

period, Dupont Wa1-ston, Inc. control led al l  i ts own rr front of f icerr operat ions

(such as sales) while another company, Dupont Glore Forgan, in consideration of

a monthly fee, control led al l  "back off ice" operat ions. These dealt  mainly with

accounting and financial management. Dupont Walston, Inc. was adjudicated bank-

rupt on May 29, 1974.

2. Pet i t ioner contended that as president of Dupont Walston, Inc.,  he was

responsible for managing its salest operation, but had no authority to sign the

checks of said firm. He further testified that he had no authority over or

knowledge of payroll matters, i-ncluding payroll taxes.

3. "Employerts Returns of New York State Personal Income Tax Withheld" were

filed for Dupont Walston, Inc. for all periods in 1974 and the total shown to be

due of $155r852.03 was paid. An information return ("Reconci l iat ion of Personal

Income Tax ![ithheld") was filed by the trustee in bankruptey for Dupont Walston,

Inc. for 1-974. This information return indicated that New York State income tax

withheld from i ts empl-oyees amounted to $1571390.90 for L974. However,  only

payments made from June through December of L974 were recorded on said form. No

evidence was submitted to indicate that the amount of New York State withholding

tax reported on the employerts returns or on the information return was accurate

or correct.

4.  On September 29, L975, the Income Tax Bureau issued a Not ice of Def ic iency

against pet i t ioner,  Walter E. Auch, imposing a penalty (pursuant to sect ion 685(g)

of the Tax Law) equal to the amount of alleged unpaid New York State withholding

tax due from Dupont Walston, Inc. for the period January L, L974 to March 3L, 1974,
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CONCLUSIONS OF LAW

A. That pet i t ioner,  Walter E. Auch, was a person required to col lect,

truthfully account for and pay over New York State r{rithholding taxes a1-1egedly

due from the Dupont Wal-ston, Inc. for the period January 1, L974 to March 31'

1974, in accordance wj-th the meaning and intent of  sect ions 674 and 685(n) of

the Tax Law.

B. That,  al though pet i t ioner was a person required to col l -ect,  t ruthful ly

account for and pay over New York State withholding taxes, he did not will-fully

fail or cause Dupont Walston, Inc. to fai-l to do so within the meaning and intent

of sect ion 685 (g) of the Tax

tax was due and, if in fact,

January 1, L974 to March 31,

consciously or intentional-ly

C, That the pet i t ion of

issued on September 29, L975

DATED: Atr-bany, New York

Februarlr 14, L97B

Law. The facts do not clearly show that any additional

there r^/as a non-payment of said tax for the period

L974, it was done inadvertently and not voluntarily,

( l , "r i "  t .  Caff*a",  et  al ,  42 NY 2d 32 (L977)).

Walter

in the

E. Auch is granted and the Notice of Deficiency

sum o f  $1 ,538 .87  i s  cance l l ed .

S?ATE TAx COMMISSION

COMMISSIONER



STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227
*tDsr*f *, t9?t

J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N ]

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

hil,tr$'S. l*
ilS hh{ Lar
Srrm{,orbr Smrrt$nt 0fitl$

Frp h* hl*r

Please take notice of the nfQil{sil
of the State Tax Commission enclosed herewith.

YOU haVe 191y  gy f iSr rc fa r l  t rn ' r  r iah f  n f  reV ieW at  the  admin iS t ra t iVe

level. Pursuant t" ;".ti";&i ffi'" 
"' 

of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l

3 :il l' : i,|,: x l,x 3, i,:';'i " il: o l;i,l u'3 " i:[T Tff i" i I K8#f, re m e
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

lrrt[n

cc: Petitionerts Representative

Taxing Bureau's Representat ive

TA-r . r2 (6/77)
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STATE OF NEW YOPJ(

STATE TAX COM}IISSION

In  the Mat ter  of  the Pet i l i -on

of

WALTER E. AUCI{

for  Redetenninat ion of  a Def ic iency or
for  Refund of  Personal  Tncome Tax under
Art ic le  22 of  the Tax Law for  the Year
L974 .

DEClSION

Pet i t ioner ,  Wal te r  E .  Auch,  res id ing  a t -  92  Husced Lane,  Green ' r i ch ,  Connect icu t

06830,  f i lec i  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic i -ency  or  fo r  re fund o f  persona l

income tax under Art ic le 22 of the Tax Law for the year 1974 (Fi le No. 1-4002).

A snnal l  c laims hearing was held before Phi l ip Mercurio,  Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New York,

on  Apr i l  1 ,  L977 a t  10 :45  A.M.  The pe t i t j .oner  appeared by  Lawrence J .  Grosk in ,  Esq.

The Income Tax  Bureau appeared by  Peter  Cro t ty ,  Esq.  ( I rv ing  Atk ins ,  Esq. ,  o f  counse l ) .

ISSUE

Whether  pe t i . t ioner  r^ ras  sub jec t  to  a  pena l ty  under  sec t ion  645(g)  o f  the  Tax

Law, as a person who fai led to col lect,  t ruthful ly account for and pay over New York

State withholding taxes due from Dupont WalsLon, Incorporated, for the period

January  1 ,  L974 to  March  31 ,  L974.

FINDINGS OF FACT

1 .  Pe t i t i one r ,  Wa l te r  E .  Auch ,  was  the  p res iden t  o f  Dupon t  Wa ls ton ,  I nc .  p r i o r

to January 1 and through Apr i l  o f  L974,  at  which t ime he res igned.  Dur ing said
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per iod '  Dupont  l ,Ja ls ton,  Inc.  contro l led a l l  i ts  or .m " f ront  of f ice"  operat ions

(such as sales)  whi le  another  company,  Dupont  Glore Forgan,  in  considerat ion of

a  mon th l y  f ee '  con t ro l l ed  a l l  " back  o f f i ce "  ope ra l t i ons ,  These  dea l t  ma in l y  w i t h

account ing and f inancia l  management.  Dupont  Walston,  Inc.  was adjudicated bank-

rup t  on  l l ay  29 ,  L974 .

2 .  Pe t i t i one r  con tended  tha t  as  p res iden t  o f  Dupon t  Wa l - s ton ,  I nc . ,  he  was

respons ib le  f o r  r aanag ing  i t s  sa les r  ope ra t i on ,  bu t  had  no  au tho r i t y  t o  s i gn  the

checks of  sa id f i rm.  He fur ther  test i f ied that  he had no author i ty  over  or

knowledge of  payro l l  mat ters,  inc luding payroLl  taxes.

3.  "Employerrs Returns of  Neiq York State Personal  Income Tax Withheld"  were

f i ied for  Dupont  I ' fa ls ton,  Inc.  for  a l l  per iods in  7974 and the tota l  shor ,m to be

due  o f  $155 r852 .03  was  pa id .  An  i n fo r rna t i on  re tu rn  ( "Reconc i l i a t i on  o f  Pe rsona l

Income Tax Withheld")  was f i led by the t rustee in  bankruptcy for  Dupont  Walston,

Inc.  for  L974.  This in format ion return indieated that  Nerrr  York State income tax

w i thhe ld  f r om i t s  emp loyees  amoun ted  to  $157 ,390 .90  fo r  ! 974 .  Howeve r ,  on l y

payments made f rom June through Decernber of  L974 were recorded on said form. No

evidence was submit ted to indicaEe that  the amount  of  New York State wi thhold ins

tax repor ted on the enployer fs  returns or  on the in format ion return was accurate

o r  c o r r e c E .

4.  On September 29,  L975,  the Income Tax Bureau issued a Not ice of  Def ic iency

aga ins t  pe t i t i one r ,  Wa l te r  E .  Auch ,  i npos ing  a  pena l t y  (pu rsuan t  t o  sec t j . on  685 (g )

of  the Tax Law) equal  to  the amount  of  a l leged unpaid New York State wi thhold ing

tax  due  f rom Dupon t  Wa ls ton ,  I nc .  f o r  t he  pe r i od  Janua ry  l ,  1974  to  March  31 ,  L974 .



- 3 -

CONCLUSIONS OF LAI,I

A.  That  pec i t ioner ,  Wal te r  E .  Auch,  \ ras  a  person requ i red  t .o  co1 lec t ,

t ruthful ly account for and pay over Neru York State withholding taxes a1leged1y

due from the Dupont Walston, Inc. for the period January l ,  L974 to March 31,

1974, in accordance with the meaning and intent of  sect ions 674 and 685(n) of

the Tax Law.

B.  That ,  a l though pe t i t ioner  was a  person requ i red  to  co l lec t ,  t ru th fu l l y

account for and pay over Ner+ York State withholding taxes, he did not wi11ful1y

fai l  or cause Dupont trnlalston, Inc. to fai l  to do so within the meaning and intent

o f  sec t ion  685(g)  o f  the  Tax  l ,aw.  The fac ts  do  no t  c lear ly  show tha t  any  add i t iona l

tax was due and, i f  in fact,  there was a non-paJ/ment.  of  said tax fcr the perioci

January l ,  L974 to l larch 31, 1974, i t  was done inadvertent ly and not voluntar i ly,

consciously or intent j -onal ly (Levin .r .  Gal lman, 9!_e!,  42 NY 2d 32 (L977)).

C. That the pet i t ion of Walter E. Auch is granted and the Not ice of Def ic iency

issued on  September  29 ,  1975 in  the  sum o f  $1 ,538.87  is  cance l led .

DATED: AJ-bany, New York ST-A,TE TA,\ CO}&ISSION

F e b r u a r y  1 4 , 1 9 7 8

COMMISSIONER

CO}ftIISSIONER


