
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

FRED AND GLORIA BARNICOAT

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal Income
Taxes under  Ar t i c le  ( * )  22

by  enc los ing

a s  f o l l o w s :

AFFIDAVIT OF },IAILING

Tax Law for the Year(s) deOe€ACIOOQgqK
1967 through L972

Sra te  o f  New York
County of Albany

John Iluhn , being duly sworn, deposes and says that

sdne is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 24th day of Apri l  ,  L978 ,  she served the within

Notice of Decision by (cert i f ied) mai l  upon Fred & Glor ia Barnicoat

of the

@ the pet i t ioner in the within proceeding,

a true copy thereof in a securel-y sealed postpaid wrapper addressed

Fred & Gloria Barnicoat
c/o J. Arthur McNamara
78 North Street

E O

d a y

-  Hvannis.  Massachusetts 02601
and by  depos i t lng  san ie  enc losed in  a  pos tpa id  p roper ly  addressed

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and

the  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

wrapper in a

cus tody  o f

That deponent further says that the said addressee is the SICgPGfCGOfffd(fiKXd

dmCIOClX pet i t ioner  here in and that  the address set  for th on said r^r rapper is  the

las t  known  add ress  o f  t he  @ pe t i t i one r .

Sworn

24tH

before me this

of April

rA -3  (2 /16 )

,  19  78 ,



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t iE ion

o f
FRED AND GLORIA BARNICOAT

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal Income
Taxes under Art ic le (s<) 22
Tax Law for the Year(s))OfimO€OdOAeflX
7967 tlrrous,h 1972

Stat,e of New York
County of Albany

John lluhn

qhe is an employee of

age, and that on Ehe

Notice of Decision

Sworn

24th,

before me th is

of April

AFFIDAVIT OF MAILING

of  the

(representat ive

by  enc los ing  a  t rue  copy  thereo f

as follows: J. Arttr_ur McNamara
78 North Street
I lyannis, Massachusetts 02601

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he

las t  known  add ress  o f  Lhe  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

rhe Departmenr'.I::".r:: "H*":","""::t;';",::":,
24th day of Apri l  ,  19 78 , :6he served the within

by (certified) mail upon J. Arthur McNamara

of) the pet i t ioner in the within proceeding,

in  a  secure ly  sea led  pos tpa id  wrapper  addressed

t'o

d a y

rA -3  (2 /76 )

,  L 9 7 &



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I  L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE OF NEIV YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

$il|r 8tr tttf

nrd ilt Afilrfi lmrl.ffir
r/s J" lrtH rsnm
tt ilffitt lurlrt
ilinmilfr ln|rrchumtt| 0!SOl

$rm Ur. * Hr. lrrri,srtr

Please take notice of the D;d1tlgil
of  the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(;) 6t0 of the Tax Law, any
proceeding in court to review an 

'adverse 
decision by the State Tax

Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within I m$l
fiom the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for re

Petitioner's Representative

Taxing Bureau's Representative

TA-r . r2 (6/77)
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STATE OF NEW YORK

STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

FRED BARNICOAT and GLORTA BARTTTCOAT

for  Redeterminat ion of  a  Def ic iency or
for Refund of Personal fncome Tax under
Article 22 of the Tax Law for the Years
L967 through L972.

DECTSION

Pet i t ioners,  Fred Barn icoat  and Gl-or ia  Barn icoat ,  c , /o  J .  Ar thur

McNamara,  78 Nor th Street ,  Hyannis . ,  Massachuset ts  O26OL,  f i led a

pet i t  ion for  redeterminat ion of  a  def ic iency or  for  re fund of

personal income tax under Art icLe 22 of the Tax Law for the years

1 -967 ,  1968 ,  L969 ,  1970 ,  L97 I  and  L972  (F i l e  lVo .  LO94O) .

A smal l  c la ims hear ing was held before Wi l t iam Valcarcel ,

Hear ing Of f icer ,  Er t  the of f ices of  the State Tax Comrniss ion,  Two

World Trade Center, New york, New york, on October 28, L976 at 9:I5

A.M. The petit ioners appeared by i I .  Arthur McNamara. The Income

Tax Bureau appeared by Peter  Crot ty ,  Esq.  ( I .  A.  Levy,  Ese. ,  o f

counsel )  .

fSSUE

tr{hether petit ioners were residents of New York State during

the years 1967 through L972,  inc lus ive.
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rrluorrvcs or ract

1.  Pet i t ioners,  Fred Barn icoat  and Glor ia  Barn icoat ,  d id  not

f i le New York State income tax returns for the years L967 through

L972. However, they f i led Federal income tax returns for these

yearsr  oo which they l is ted the address of  the i r  representat ive,

J .  Ar thur  McNamara,  o f  Valhal la ,  New York as the i r  mai l ing address.

2. The Income Tax Bureau lssued a Notice of Deficienclr

against  the pet i t ioners on September 29,  L975 in  the sum of  $574.82.

Said Notice was issued on the ground that the petit ioners were

residents of New York State for the years L967 through 1972 and,

therefore,  the i r  ad justed gross income for  sa id years was subject

to New York State personal income tax.

3.  Pet i t ioners were res idents of  New York State for  the

yea r  1966 .

4.  Pet i t ionerst  representat ive asser ted that  they h/ere

domic i led in  the State of  Massachuset ts  dur ing the years L967

through L972.  However ,  deta i ls  as to  the i r  conduct ,  and/or ,  ds

to the i r  res idency h is tory  dur ing these years was l imi ted,  genera l -

ized and vague.
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CONCLUSIONS OF LAW

A. That  the pet i t ioners have fa i led to  susta in the burden of

proof  requi red under  sect ion 689 (e)  o f  the Tax Law to show that

they were not residents of New york state for the years L967

through L972.  Therefore,  they are considered res idents of

New York State for the years in question in accordance with the

meaning and in tent  o f  sect ion 605 (a)  o f  the Tax Law.  rhe i r  ad-

justed gross income is subject to New York State personal income tax

in accordance wi th  the prov is ions of  sect ion 6X"2 of  the Tax Law.

B.  That  the pet i t ion of  Fred Barn icoat  and Glor ia  Barn icoat

is  denied and the Not ice of  Def ic iency issued september 29,  Lg75 in

the amount  of  9574.82 is  susta ined,  together  wi th  such addi t ional_

interest as may be lawful ly owing.

DATED: A1bany, New york

ApriJ- 24, I91B

M-ua


