
STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  che  Pe t i t i on

o f

LAWRENCE C. and LUCIA F. BARRETT
For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal Income

AFFIDAVIT OF MAILING

Taxes under  Ar t i c le  (x )  22 of  the
Tax Law for rhe Year($xoo<kxto$(x) L972.

Sta te  o f  New York
County of Albany

John Huhn ,  be ing duly sworn,  deposes and says that

xhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  the  17 th  day  o f  Apr i l  ,  L978,  Nhe served the  w i th in

Not ice  o f  Dec is ion by (cert i f ied) mai l  upon Lawrence C. & Lucia F.

Barrett (repexeuoeXtyocof) the petitioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

a s  f o l l o w s :
Mr. & Mrs. Lawrence C. Barrett
c/o Mawhinney, Waack and Barrett
2OO5 West  cenesee Street
Syracuse,  New York L32L9

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exctus ive care and custody of

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New yo rk .

That deponent further says that the said addressee is the ScnggpoexfiaHixr

EA>OhlE) pet i t ioner  here in and that  the address set  for th on said wrapper is  the

last known address of the (ceryxesmxxaxre><dft>t*Ig) petit ioner.

Sworn to before me th is

17th day of  Apr i l  ,  : rg79.

rA-3 (2/76)



STATE OF NEW YORK
STATE TAX COMMISSION

In the lv lat ter  of  the Pet i t ion

o f

I,AWRENCE C. and LUCIA F. BARRETT
For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal Income

AFFIDAVIT OF I"IAILING

Taxes under  Ar t i c le  (x )  22 of  the
Tax Law for the Year(9!xoo<4rtl*to$(lr) 1972.

Sta te  o f  New York
County of Albany

John Huhn ,  be ing duly sworn,  deposes and says that

xhe is an employee of the Depart ,ment of Taxat ion and Finance, over 18 years of

age, and that on the 17th day of Apri l ,  L9'78, xhe served the within

Not ice of  Decis ion by (cert i f ied) mai l  upon Arnold J.  Hodes

(representat ive of)  the pet i t ioner in the within proceeding,

t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed
Arnold ,J.  Hodes, CpA
Sidney . fosef & Co.
2030 Er ie  Bou levard ,  Eas t
Syracuse, New york L3224

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cusEody  o f

t he  un i t ed  s ta tes  Pos ta l  se rv i ce  w i t h in  t he  s ta te  o f  New yo rk .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

of  the)  pet i t ioner  here in and that  the address set  for th on said r^r rapper is  the

las t  known  add ress  o f  t he  ( rep resenLa t i ve  o f  t he )  pe t i t i one r .

by  enc los ing  a

a s  f o l l o w s :

Sworn

17th

t o

d a y

be fo re  me  th i s

of  Apr i l  ,  tg73.

rA-  3 (2 /7  6)



STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

lsrll 1?r l9?8J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

llr. & ilft. Itrrmc* G. trrmtt
e/o r*rrtr,l,nnry, ffaEct end lnrrrtt
*oos tfirt Bfimffi 8trd,
8;raau:r, f*r fffi* mll,

Pfrt l{trf & }lm. t*frrttr

Please take notice of the DSCISftr
of the State Tax Commission enclosed herewith.

You have now exhausted vour right of review at the administrative
level. Pursuant to sectionf,s) 

- 
6tO of the Tax Law, any

proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in tlre Suprepe
Court of the State of New York, Albany County, within a sntlll

from the date of this notice.

lnquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

"',/

iromlfh
f,.|rtn$ enrlnrr

Petitioner's Representative

Taxing Bureau's Representative

TA-r . r2 (6/77)



STATE

STATE

OF NEW YORK

TAX COMMISSION

In the Matter of the Petit ion

of

LAWRENCE C- AND LUCIA F- BARRETT

for Redeterminatj-on of a Deficiency or for
Refund of Personal Income Tax under Art icle
22 of  the Tax Law for  the Year  L972. ,

DECISION

Pet i t ioners,  Lawrence C.  and Lucia F.  Barret t ,  c /o  Mawhinney,

Waack and Barret t ,  2005 West  Genesee Street ,  Syracuse,  New York

I32I9,  f i led a pet i t ion for  redetermj-nat ion of  a  def ic iency or  for

refund of personal income tax under Art icle 22 of the Tax Law f.or

the year  1972 (F i le  No.  LO944)  -

A small claims hearing was held before Harry Huebsch, Hearing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  State Of f ice

Bui ld ing,  333 East  Washington Street ,  Syracuse,  New York,  or r  Ju ly  28,

L977 at  2 :45 P.M- Pet i t ioners appeared by Arnold J .  Hodes,  CPA. The

Income Tax Bureau appeared by Peter Crotty, Esq- (andrew l laber, Esq.,

o f  counse l ) .

ISSUE

Whether petit ioners were entiLled to a casualty loss deduction

for  a  d iamond r ing which was a l legedly  s to len in  1972-

FINDINGS OF FACT

1.  Pet i t ioners,  Lawrence C.  and Lucia

a New York State personal income tax return

F.  Barret t ,  t imely  f i led

for the year 1972 in



2 -

which they deducted a casual ty  loss in  the amount  of  $1,300"00

allegedly due to the theft of a white-gold, diamond dinner r ing.

2. The fncome Tax Bureau issued a Statement of Audit Changes

against petit ioners imposing addit ional personal income, tax for the

year L962r on the ground's that they fai led to substantiate that the

item was stolen rather than lost. In accordance with the aforesaid

Statement of Audit Changes, i t  issued a Notice of Deficiency in the

amoun t  o f  $200-56  i n  add i t i ona l  pe rsona l  i ncome tax ,  p lus  $38 .12  Ln

in te res t ,  f o r  a  to ta l  due  o f  $238 .68"

3. Petit ioners were away from their home and on vacation from

February 1,  L972 to February 15 |  L972.  Whi le  on vacat ion,  they le f t

behind two children and a nursemaid. During this period, the interior

of the house was painted and two painters came and went freely.

Petit ioners contended that upon their return, they found an open

jewelry hox in a drawer from which a white-go1d, diamond dinner r ing

was miss ing. ,

4. Peti. t ioners had a home owner's insurance policy which

part ial ly covered the theft of jewelry; however, no claim was made

by petit ioners to the insurance company to recover part of the

alleged theft loss. Two weeks after petit ioners had returned from

vacation and had become aware of the al leged theft, they informed

the police of the loss and f i led a police report. The al leged crime

was never solved by the police-



5-  Pet i t ioners

factory evidence that

3 -

fai led to prove by documentary or

the ring was actually stolen and

CONCLUSIONS OF LAW

other  sat is-

not  lost .

A-  That  pet i t ioners,  Lawrence C.  and Lucia F.  Barret t ,  fa i led

to susta in the burden of  proof  necessary to  show that  they real ized

a deductable casualty loss pursuant to section 165 of the fnternal

Revenue Code-

B. That the petit ion of Lawrence C. and Lucia F. Barrett is

denied and the Not ice of  Def ic iency issued October  27,  L975 is

sustained, together with such addit ional interest as may be law-

ful ly owing.

DATED: Albany, New York STATE TAX COMMISSION
Apr i l  L7 ,  L97B

STATE TAX COMMISSION

PRESTDENT


