
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

LEONARD ANd JOA\T CANTER

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of  Personal  Income

AFFIDAVIT OF MAILING

Taxes under  Ar t i c le  $ )  22 of  the
Tax Law for the Year(o|:oor*xxbo&(s) L97L.

Sta te  o f  New York
County of Albany

John Huhn , being duly sworn, deposes and says that

xhe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age, and that on the 16th day of March , L9 7Br xhe served the within

Not ice of  Decis ion by (cert i f ied) mai l  upon Leonard & Joan Canter

(reBrefiCar4afire<Xf) the petitioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:  Mr .  &  Mrs .  Leonard  Canter
953 Wildwood Avenue
Oradel l ,  New Jersey 07649

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  s ta tes  Pos ta l  Serv ice  w i th in  the  s ta te  o f  New york .

That deponent further says that the said addressee is the efUF!€SEtIKintIffU

s&Xftx) pet i t ioner herein and that the address set forth on said wrapper is the

last known address of rhe (neXxeOmfXkiwx*ft>f&C) petitioner.

Sworn

16rh

t o

d a v

l "

be fo re  me  th i s

of  March ,  I97g

rA-3 (2176)



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

LEONARD and JOA\tr CAI\ITER

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal Income

AFFIDAVIT OF MAILING

Taxes under Art ic le (x) 22 of  the
Tax Law for the year$|:or:<REo+i*d*pd L97L.

Sta te  o f  New York
County of Albany

John Huhn ,  be ing duly sworn,  deposes and says that

Ehe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 16th day of March , L9 78, xhe served the within

Not ice of  Decis ion by (cert i f ied) mai l  upon Alfred Simon

( representat ive of )  the pet i t ioner  in  the wi th in proceeding,

t rue copy thereof  in  a securely  sealed postpaid wrapper addressed
A1fred Simon, CpA
Alfred Simon and Company
25 East  Salem Street
Hackensack, New ,Jersey 0760l

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(Pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  un i t ed  s ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New yo rk .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  \ ^ r rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen t ,a t i ve  o f  t he )  pe t i t i one r .

by  enc los ing  a

a s  f o l l o w s :

Sworn

16rh

be fo re  me  th i s

o f  March  ,  L97B

to

d a y

rA -3  (2 /76 )



J A M E S  H .  T U L L Y  J R , ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

lti*roh 16' 1978

tls. & MtrE. tconqrd C0ntar
953 wtldh"o$d lvonuc
Oradsll. w6rr Jcrery O?6Ol

S*ilt l{fr * Url* Cantatr'

Please take notice of the DSCIgIglf
of  the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(gS 6$0 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 mrth;
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Jorrph ty
Eirrfum' &rtrnla.r

Petitioner's Representative

Taxing Bureau's Representat i

TA-r . r2 (6/77)



STATE OF NE![I YORK

STATE TAX COMMISSION

fn  the Mat ter  of  the Pet i t ion

o f

IEONARD and JOAN CANTER

for  Redeterminat ion of  a Def ic iency or
for Refund of Personal Income Tax
under Articl-e 22 of the Tax Law for
the  Yea r  1971 .

DECTSTON

Peti t ioners, Leonard and Joan Canter,  953 Wlldwood Avenue, Orade11, New Jersey

07649, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Article 22 of the Tax Law for tLle year 1)f1 (fite

No.  13539) .

A smal1 claims hearing was held before Joseph Milack, Hearing Officer, at the

off ices of the State Tax Comrnission, Two World Trade Center,  New york, New york, on

Apri l  28, 1977 at '  1:1! P.M. Pet i t ioners appeared by Alfred Simon, CPA. The Income

Tax Bureau appeared by Peter Crotty,  Esq. ( frv ing Atkins, Esq.o of counsel) .

ISSUE

Whether petitioner Leonard Canter properly allocated Itis 19?1 wages for

New York State personal income tax purnoses.

FINDINGS OF FACT

1' Pet i t ioners, Leonard and Joan Canter,  New Jersey residents, t i rnely f i led. a

New York State income tax nonresident return for the year 1)11. on this return.

pet i t ioner Leonard Canter claimed that he worked 261 d.ays during 19?1, of which !8

were days worked outside New York State. Therefore he allocated the wages he

recej-ved from his New York employer on the basis of the ratio t:nat ZO1 days bore to

<o I  oays .
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2. On March 21, 1974, the Income Tax Bureau issued a Statement of Audit

Changes against petitioners disallowing the allocation of wages claimed for 1)11.

This was done on the grounds that peti-tioner Leonard Canter failed to submit

information requested in let ters from the Income Tax Bureau dated September 11, 1973

and December 1J, 1973, pertaining to the al locat ion clairned. fn accordance with

the aforesaid Statement of Audit  Changes, a Not ice of Def ic i-ency was issued against

pet i t i -oners on December 2J, 1974 in the amount of $1 ,043.79, plus interest of

f i 1 6 8 . 3 7 ,  f o r  a  t o t a l  o f  $ 1  , 2 1 2 . 1 6 .

3. During the year 1971, pet i t ioner Leonard Canter was senior vice-president

of Jamesway Corporation (ttJaleswayrr), a New York based corporation which operated a

chain of discount department stores in New York, Pennsylvania, Ohio and New Jersey.

He contended that it was his duty to travel outside New York State to find new sites

for further expansion by the corpor'ation and to check the operation of existing

stores both within and without New York State.

4. Pet i t ioners submitted a photocopy purported to be pet i t ioner Leonard Canterrs

travel worksheet for the year 1)11 showing 58 days worked outslde New York State.

However. the worksheet fail-ed to show the location where the services were rendered

outside New York State on the dates l isted, the nature of the dut ies performed at

such locations and whether he worked at his home in New Jersey on any of said dates.

,. Petitioner Leonard Canter contended that he kept a diary of his work

activities for 1971 in order to support the allocation claimed, but that it was no

longer in his possession as he had submitted it to Jarnesway. He further contended

that he was unable to obtain his diary as he was no longer employed by Jamesway.

6. Petitioners also introduced into evidence annual reports of Jamesway for

the years 1970 and 1)11 wherej-n various references to Mr. Canterfs duties and

Jameswayrs expansion plans were highlighted.
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CONCLUS]ONS OF LAW

A. That pet i t ioner Leonard Canter fai led to sustaj .n the burden of proof

required to show a) ttre number of days he worked outside New York State dur:-ng 1)11

b) that he was obligated. by his employer to work outside New York State on any of

the 58 days claimed to have been worked outside New York State c) that he did not

work at his home in New Jersey as a matter of convenience on the days claimed to

have been worked outside New York State. Therefore, petJ-t ioner Leonard Canter did

not properly allocate his 1)11 wages for New York State personal income tax

purposes, within the meaning and intent of section 632(") of the Tax Law and

20 NYCRR 111.16 .

B. That the pet i t ion

Defic iency issued December

interest as may be lawfu11y

DATED: Albany, New York

March L6, L978

of Leonard and Joan Canter is denied and the Notice of

23, 1974 is sustained, together with such addit ional

owing.


