
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion .

o f

JOSEPH and IIARIE A. CIACCO

For a Redeterminat ion of a Def ic iency or
a Revlslon of a Determinat ion or a Refund
of Personal Income

AFFIDAVIT OF },IAILING

Taxes under Art ic l .e $) 22 of the
Tax Lawrfor the Year(s) oo<*slda6(x)
1969 and L97A -

State of New York
County of Albany

John Huhn , belng duly sworn, deposes and says that

*re is an enployee of the Department, of Taxation and Finance, over 18 years of

age, and that on the 25t1n day of August ,  L97Br Ehe served the withln

Not ice of  Decis ion by (cert i f ied) mai l  upon Joseph & Marie A. Ciacco

(regcxeuoc*lcr>cof) the petitioner ln the within proceedtngt

by enclosing a true copy thereof in a securety sealed postpald wrapper addressed

as fo l lows:  Mr .  &  Mrs .  JosePh C iacco
L957 Bronxdale Avenue
Bronx, New York LO462

and by deposit ing same enclosed in a postpaid properly addressed wrapper tn a

(post of f ice or off tc lal  depository) under the excluglve care and custody of

the United States Postal  Servtce wiLhln the State of New York.

That de5ronent further says that the said addressee ls the (ueryxmea*xte

[fut*E) petitioner herein and that the address set forth or, 
".id 

Ttrapper is the

last knonn address of the (ce*xmmtxki{De<g*>Cbe) petitloner.

Svrorn to before me this

25 th  day  o f  August  ,  L97&

(2 /7  6 )



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Arrgrurt 2$, 1978J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

![r. & t{rr, iloeoph GLacco
I95? Brorurdalc lvcnur
Sron:r(, Ncu Yorh 10461

DGar !lr, & l{rs. ClEgcor

Please take notice of the DrcISION
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of review at the administrative
level. Pursuant to section(lt) 690 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 rnonthr
from the date of this not ice.

lnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

tlcarlng Bxuml.ncr

Wrlr

Taxing Bureauts Representat ive

TA-r . r2 6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

JOSEPII and MARIE A. CIACCO

for Redetermination of a Defi-ciency or for
Refund of Personal Income Tax under Article
?2 of the Tax Law for the Years 1969 and
I 9 7 0 .

DECISION

Petitioners, Joseph and Marie A. Ciacco, 1957 Bronxdale Avenue, Bronx, New

York 10462, fiTed a petition for redetermination of a deficiency or for refund

of personal income tax under Article 22 of the Tax Law for the years L969 and I97O

(F i1e  No.  00673) .

A suall claims hearing was held before Raymond Siegel, Hearing Officer, at

the offices of the State Tax Cornnnission, Two World Trade Center, New York, New

York, on October 20, 1977 aE 10:00 A.M. Pet i t ioner Joseph Ciaeco appeared pro se

and for his wife, petitioner Marie A. Ciacco. The Income Tax Bureau appeared by

Peter Crotty,  Esq. (Al iza Schwadron, Esq. ,  of  counsel) .

ISSUES

I. Whether amounts received for living expense all-owances for 1969 and 1970

were incl-udable in petitionerst gross income under section 61 of the Internal

Revenue code.

ff. Whether amounts expended for meals and J-odging for 1969 and 1970 were

allowable deductions under section I62(a) (2) of the Internal Revenue Code.
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FINDINGS OF FACT

1. Pet i t ioners, Joseph and Marie A. Ciacco, f i led TT-20L New York State joint

income tax returns for 1969 and L970.

2. On April 13, 1973, the Income Tax Bureau issued a Staternent of Audit

Changes (IT-38) and a Not ice of Def ic iency ( IT-90) against the pet i t ioners, Joseph

and Marie A. Ciacco, for addit ional income tax due in the amounts of $306.44

and $247.L7, for 1969 and 1970, respect ively,  plus minimal statutory interest.

The explanation r^ras that:

ItThe miscel-l-aneous income and other compensation received for
expenses constitutes taxable income, and expenses in Albany are
nondeductible as Albany is considered your tax home while empl-oyed
there .  t t

"Therefore, the adjustments claimed on your 1969 and 1970 returns
are disal l -owed. "

ttlnformation available indicates that you received miscellaneous
i n c o m e  i n  1 9 6 9  o f  $ S , 0 0 6 . 0 0  a n d  $ 2 , 4 4 6 . 0 0  i n  1 9 7 0 . "

3. Pet i t ioners, Joseph and Marie A. Ciacco, maintained a permanent residence

at 1957 Bronxdale Avenue, Bronx, New York, during 1969 and 1970.

4. Petitioner Joseph Ciacco was employed as a constuuction l-abor foreman at

the South Mal l  construct ion si te in Albany, New York, dur ing 1969 and 1970. In 1969

he was employed by Foster Lipkins Corporation and Psaty and Fuhrman, Inc. During

this period, he received compensat ion in the sum of $5,006.00 for meal and lodging

expenses incurred while at the Albany site.

5. Tn 1970 pet i t ioner Joseph Ciacco was employed at the South Ma1l construct ion

si te by Psaty and Fuhrman, Inc.,  P.J.  Carl in Construct ion Co.,  At las Ti le and

Marble Co. and E.V. Testa Construct ion Corporat ion. During this period the pet i t ioner

received compensation in the sum of $2,446.00 for meal and lodging expenses in-

eurred while at the Albany site.
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6. During the period in issuur 'p"ai t ioner Joseph Ciacco spent the week at the

Albany job site and returned to his residence in the Bronx on the weekend. peti-

tioner Marie A. Ci-acco and the petitioners I children remained at the Bronx residence

during 1969 and 1970.

7. The duration of empJ-oyment in the Albany area was for an indefinite

period. The petitioner could not substantiate time periods involved for his enpl-oy-

ment at the Albany site, nor did he substantiate his travel expense deductions.

CONCLUSIONS OF LAW

A. That living expense allowances received by the petitioner Joseph Ciaeco

were includable in his gross income according to the meaning and intent of  sect ion 61

of the Internal Revenue Code.

B. That the employment of Joseph Ciacco in the Albany area during 1969

and 1970 was for an indeterminate duration rather than merely tenporary and cannot

be character ized as "away from home" for the purpose of sect ion I62(a) (2) of  the

Internal Revenue Code.

C. That the pet i t ion of Joseph

of Def i-c iency issued Apri l  13, 1973

DATED: Albany, New York
A u g u s t  2 5 ,  L 9 7 8

and Marie A. Ciacco is denied and the Notice

is  susta ined.

STATE TAX ISS ION

ISSIONER

COMMISSIONER


