
STATE OF NEW YORK
STATE TAX COMMISSION

In  the lv lat t .er  of  the Pet i t ion

o f
THE ESTATE OF I'{ARGARET M. COLLINS

(El izabeth A. Col l ins,  Execu-r ix)
For  a  Redeterminat ion  o f  a  Def ic iency  or
a Revision of a Determinat ion or a Refund
of Personal Income
Taxes under  Ar t i c le  0€ I  22 of  the
Tax Law for the YearGX)QtXI(d(fiiliEXS0 L972

State of New York
County of Albany

John Huhn ,  be ing duly sworn,  deposes and says that

dhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  the  24 thday  o f  Apr i l  ,  L9  78 , )ghe served the  w i th in
The Estate of Marsaret M.

Not ice of  Decis ion by (cer t i f ied)  mai l  uponCol l ins (El izabeth A.
Co11ins,  Executr ix)

@ the petit ioner in the within proceeding,

by enclos ing a t rue copy thereof  in  a securely  seal -ed postpaid wrapper addressed
The Estate of  Margaret  M. Col l ins

as fol lows: (El izabeth A. Co11. ins,  Executr ix)
31 Barnum Street
Rochester, New York L4609

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That deponent further says that the said addressee is the GXflOQEXiOOOffiX

XI() (XXX pet i t ioner  here in and that  the address set  for th on said hrrapper is  the

las t  known  add ress  o f  t he  W pe t i t i one r .

AFFIDAVIT OF MAILING

Sworn

24th

E O

d a y

before me this

o f  Apr i l  ,  L978

rA-  3 (217 6)



STATE OF NEW YORK
STATE TAX COMMISSION

I n ' t h e  M a t t e r  o f  t h e  P e t i t i o n

o f
THE ESTATE OF MARGARET M. COLLINS

(El izabeth A. Col l ins,  Executr . ix)
For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Personal Income
Taxes under  Ar t i c le$ !  22 of  the
Tax Laro for the Year{Hg(dQ(XXXIOOQ$( L972

Sta te  o f  New York
County of Albany

John t{uhn ,  being duly sworn, deposes and says that

She is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 24Lhday of Apri l  ,  Ig 78,&he served the wirhin

Not ice  o f  Dec is ion  by  (cer t i f ied)  ma i l  upon Thomas J .  Meagher ,  Esq.

(representat ive of)  the pet i t ioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fo l lows:  Thomas J .  Meagher ,  Esq.
36 trrlest Main Street
Rochester,  New York L46L4

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  l n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus t ,ody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv l ce  w i t h in  t he  S ta te  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

of  the)  pet i t ioner  here in and that  the address set  for th on said \^r rapper is  the

last  knoron address of  the ( representat ive of  the)  pet i t ioner .

Sworn to before me th is

24fh day of Apri l  ,  19 78

AFFIDAVIT OF MAILING

rA -3  (2 /76 )



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

,1Sr{.1 e4, f9?8J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

llrr frtrtr of tilrr*rnrt !1, Collint
(Eltrrbrth A. Colf$rr, Encutrh)
31 lrrarm Sermt
lochmtrr, tf.r Tol& 14C09

Dtrr !h. Golllnr r
Plea.se take notice^of the . DfClflOO
oI tne ) tate I  ax Lommlsslon encloseo nerewltn.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(f l  

6g0 
of the Tax Law, any

proceeding in court to revieii an--adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 lsntbl
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

MAnIM ETilfiNBN,

cc: Pet i t ioner 's Representat ive

Taxing Bureau's Representat ive

TA-r . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

THE ESTATE OF I4ARGARET M. COLLINS
(n l i zabe th  A .  Co l l i ns ,  Execu t r i x )

for  Redeterminat ion of  a  Def ic iency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Year
L972 .

DECIS ION

Pet i t ioner ,  Estate of  Margaret  M.  Col l ins (s l izabeth A.

Col l ins,  Executr ix) ,  31 Barnum Street ,  Rochester ,  New York 14609,

f i led a pet i t ion for  redeterminat ion of  a  def ic iency or  for  re fund

of personal income tax under Art icle 22 of the Tax Law for the

year  L972  ( r ' i l e  Xo .  0 f5BB) .

A small claims hearing was held before Harry Huebsch, Hearing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  One Mar ine

Mid land  P laza ,  Roches te r ,  New York ,  oD  Augus t  11 ,  L977  a t  1 :15  P .M.

Petit ioner appeared by Thomas J. Meagher, Esg. The Income Tax

Bureau appeared by Peter  Crot ty ,  Esg.  ( l ,ou is  Senf t ,  Ese. ,  o f  counsel ) .

ISSUE

Whether

to make a 20

deduct ion for

amendments to the Tax Law, which require an estate

percent  modi f icat ion of  i ts  long- term capi ta l  ga in

1972 and which a lso resui re i t  to  c la im for  sa id



2-

year  a  spec i f i c  deduc t ion  (no t  to  exceed $5 ,O00.00)  in  comput ing

its minimum income tax, are unconstitutional.

FINDINGS OF FACT

1.  Pet i t ioner ,  the Estate of  Margaret  M.  Col l ins (El izabeth A.

Col l ins,  Executr ix) ,  f i led a New York State res ident  income tax

f iduc iary  return for  the year  L972,  in  which net  long- term capi ta l

gains were reported and a 50 percent long-term capital gain deduction

was taken.  Pet i t ioner  d id  not  make a 20 percent  modi f icat ion in

connection with the net long-term capital gain deduction, nor did

it include a minimum tax computation schedule with respect to said

long- term capi ta l  ga in deduct ion.

2. The Income Tax Bureau issued a Statement of Audit Chanqes

in which pet i t ioner 's  taxable income was increased by 2O percent

of the net long-term capital gain deduction claimed on the tax

return. Ttre Bureau also contended that the balance of the net

long-term capital gain deduction was an item of tax preference

and computed the minimum tax thereon. Accordingly, i t  issued a

Not ice of  Def ic iency on December 23,  1974 in  the amount  of  $2,54O.O9

in  i ncome tax ,  p lus  $380 .18  i n  i n te res t ,  f o r  a  to ta l  due  o f  $2 ,920 .27 .

3. Petit ioner agreed that there was a net long-term capital

ga in  rea l i zed  i n  t he  yea r  L972 .



4. Petit ioner argued that the amendment requir ing an

estate or  t rust  to  make a 20 percent  modi f icat ion of  the long-

term capi ta l  ga in deduct ion under  sect ion 512 subdiv is ion 11 of

the Tax Law became law pursuant to Chapter 718 of the Laws of

L973.  I t  was then s igned in to law on June 1I ,  L973,  thereby

making it  unconstitut ional since application of said law was

made ret roact ive to  L972.  Pet i t ioner  c la imed that  th is  amend-

ment amounted to a substantive rather than an administrative

1aw change. Petit ioner further argued that the specif ic deduction

al lowable to  an estate or  t rust  (which was reduced f rom $20,000.00

to  $5 ,000 .OO by  amendmen ts  to  sec t i ons  622 (3 )  and  (4 )  o f  t he  Tax

Law) was also unconstitut ional since these amendments were applied

re t roac t i ve l y  t o  L972 .

CONCLUS IONS OF I,AW

A. Ttrat petit ioner was required to add 20 percent of the

long-term capital gain deduction claimed for the year L972 to the

Federal taxable income of the f iduciary in computing the f iduciary's

New York taxable income, in accordance with the provisions of

sect ion 618(4)  of  the Tax Law as amended by Laws of  L973,

Chapter  718.

B. That in computing the New York minimum taxable income

subject  to  New York State min imum income tax for  L972,  pet i t ioner 's
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a l lowable speci f ic  deduct ion was

Income Tax Bureau, in accordance

sec t i on  622 (c )  (2 )  o f  t he  Tax  Law

Chapter  722.

properly determined by the

wi th the prov is ions of

as amended by Laws of L973,

C.  That  the const i tu t ional i ty  o f  the laws of  the State

of New York is presumed at the administrative level of and by

the New York State Tax Commiss ion.  There is  no jur isd ic t ion at

the admin is t rat ive level  to  dec lare such laws unconst i tu t ional .

Therefore, i t  must be presumed that the sections of the Tax Law

which re la te to  the determinat ion of  pet i t ionerrs  personal  income

tax l iab i l i ty  and min imum income tax l iab i l i ty  for  L972,  are

const i tu t ional .

D.  That  the pet i t ion of  the Estate of  Margaret  M.  Col l ins

(e l izabeth A.  Col l ins,  Executr ix)  is  denied and the Not ice of

Def ic iency issued December 23,  L974 is  susta ined,  together  wi th

such addit ional interest as may he legalty owing.

DATED: Albany, New York

Apri l  24, 1978

COMMISSION

COMMISSIONER

COMMISSTONER


