
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the

o f
ESTATE OF PAUL
ESTATE OF.ANNA

Pet i t lon

D,AURIA &
D I AURIA

AFFIDAVIT OF MAILING

F. J {AS"EF" g i'#IHt+d" lqMI S"+Tmg$ ) 
"'a Revis ion of  a Determinat ion or  a Refund

ii-" "n3ff3,"i,1. tltE ?$" 2 t 9n& "53'po?'3nL" d Bu s i n e s s
Tax Law for the Year(s) ****iie$&) 1965;

1  9 6 6  1  9 6 7  a n d  1 q 6 R .

State of New York
County of Albany

John Huhn , being duly sworn, deposes and says that

*re is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the 13th day of September ,  L978, the served the wLthln
E s t a t e  o f  P a u l  D r A u r i a

Not ice  o f  Dec is ion  by  (cer t i f ied)  ma i l  upon Es ta te  o f  Anna DrAur ia

(regcexmfi*tre,<>gf* the petltl.oner ln the wlthln proceedlngt

enclosing a true copy thereof ln a securely sealed postpald nrapper addressed

E s t a t e  o f  P a u I  D ' A u r i a
roJ- ro t ts t  

E" tu te  o f  Anna D 'Aur ia
c/o James DrAu:rb, Administrator

fr8#f5 B3SEn?'w tt4t4
and by deposlt lng same encl-osed in a postpald properly addressed wrapper in a

(post of f ice or off ic lal  deposltory) under the exclusive care and custody of

the United States PostaL Servlce within the State of New York.

That deponent further says that the sald addreasee ie the QafreeertmiDotx

xE6oth*) petitloner herein and that the address set forth on sald nraPPer ts the

last knonn address of the 6f**fCgeB**fitiU?x*fcfidppetttloner.

by

a s

Sworn

13th

o

a y

t

d

before me thls

of September ,  19 78

ta

rA-3 (2/76)



STATE OF NET.I YORK
STATE TAX COMT'IISSION

In the l lat ter of  the Pet i t ion

ESTATE off paur, D'AuRrA &
(;auus osEUflIE, oSofrYNtsBnAflBfif

For a Redetermlnat ion of a Def ic iency or
a Revlsion of a Determlnat,ion or a Refund

(representat lve of)

by enclosing a true copy thereof in a

as  fo l lows:  ,Jesse F ishk in ,  Esq.
250 Fu l ton  Avenue
Hempstead, New York

, being dul-y eworn, deposes and eays that

Department of Taxat,ion and Finance, over 18 years of

day of September ,  L97B ,5he served the wlthin

AFFIDAVIT OF MAILING

by (cert i f led) mai l  upon Jesse Fishkin, Esq.

the petitLoner ln the wlthln proceedlng'

securely sealed postpald wrapper addreseed

ofPersonal Income & Unincorporated E:siness
Taxes under  Ar t ic le(s)  22 and 23 of  the
Tax Law for the XS€g**);qX Period (s)

I q 6 q .  I q 6 6 .  1 q 6 7  a n d  1 q 6 8 -

State of New York
County of Albanv

.d:n Huhn

xhe is an empLoyee of the

age, and that on the 13th

N o t i c e  o f  D e c i s i o n

115s0

and by deposit lng same enclosed ln a postpald properLy addressed wrapper tn a

(post of f ice or off lc lal  depository) under the exclugive care and custody of

the United States Postal  Servlce within the State of New York.

That deponent further says that the said addressee ls the (representat ive

of the) peEitioner herein and that the address set forth on eald lrrapper ls the

last known address of the (representat ive of the) pet i t loner.

Sworn to before me this

13th daY of september L978'

rA-3 (2/76)



STATE.oF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

rHoMAs H' LYNCH Eeptember 13, t9?8

Sfttt{ of Frul D'lurl,r and
ErtatG of tnna Drturlt
c,/o .tanrer DtAurhr rdntntrtrttor
163-tl3 95th 8t.
Howard Eelch, Iff ll4l{

cc: Petitioner's Representative

Taxing Bureau's Representative

Please take notice of the DcCtfl,On
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(s) 690 e 722 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { t$nttrf
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

$ncerely, 
| |t :

tt|lcfiactr flrrrodd-
z'Srlpdrvktng .Eax E rrlag

Offter

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ESTATE OF PAUL DIAURIA
and

ESTATE OF ANNA DIAURIA
(JAMES DTAURIA, ADMINISTRATOR)

for  Redeterminat ion  o f  a  Def ic iency  or
for Refund of Personal Income and
Unincorporated Business Taxes under
Ar t i c les  22  and 23  o f  the  Tax  Law fo r
t h e  Y e a r s  1 9 6 5 ,  1 9 6 6 ,  1 9 6 7  a n d  1 9 6 8 -

I .  Whether the amount of cash

rented by PauI and Anna D'Auria was

DECTSION

Pet i t i one rs ,  Es ta te  o f  Pau l  D 'Au r ia  and  Es ta te  o f  Anna  DrAur ia ,

c /o James DrAur ia ,  Admin is t rator ,  I63-45 95th Street ,  Howard Beach,

New York 1-1-4: - .4 ,  f i led a pet i t ion for  redeterminat ion of  a  def ic iency

or for refund of personal income and unincorporated business taxes

under  Ar t ic les 22 and 23 of  the Tax Law for  the years L965,  L966,

L967  and  19  68  (F i l e  No .  00  93  )  .

A formal  hear ing was held before Nei l  Fabr icant ,  Hear ing

Off icer ,  a t  the of f ices of  the State Tax Commiss ion,  thro Wor ld Trade

Center ,  New York,  New York,  on November 9,  L976 at  1 :15 P.M.

Petit ioner appeared by Jesse Fishkin, Esq. The fncome Tax Bureau

appeared by Peter  Crot ty ,  Esq-  (Louis  Senf t ,  Esq.  ,  o f  counsel ) .

ISSUES

found in safety d.ePosit boxes

$385 ,687  -36  o r  $283 ,970 .00 .
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If.  Whether the cash discovered in the safety deposit boxes

constituted unreported business income of Paul D'Auria wlr ich was

subject to unincorporated business tax and whether i t  also consti-

tuted, unreported income of Paul D'Auria and Anna D'Auria which was

subject to personal income tax.

ff f . .  Whether the Income Tax Bureau properly al located the

amounts found in decedents' safety deposit boxes to the taxable

years 1965 through 1968 for unincorporated business tax and personal

income tax purposes.

IV. Whether the notices of deficiency issued against petit ioners

were barred by the statute of l imitations-

FINDINGS OF FACT

1., On May 20, L974, the Income Tax Bureau issued a Notice

of  Def ic iency against  the Estates of  Paul  and Anna DrAur ia  for  the

years 1965 through 1968 in  t t re  amount  of  $38,928.L9,  p lus in terest

o f  $15 ,140 -49 ,  f o r  a  t o ta l  o f  $54 ,068 -68 -  Th i s  no t i ce  was  i s sued

on the grounds that currency discovered. in two safety deposit boxes

constituted unreported income which was subject to personal income

tax., The deficiency of personal income tax was determined by

appor t i -on ing $385,687-36 ( t f re  to ta l  currency c la imed by the Bureau

to have been discovered. in the two safety deposit boxes) in equal

amoun ts  o f  $961421 .84  each , t o  t he  yea rs  L965 ,1966 ,  1957  and  1968 .
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2.. On tr4ay 20, irg74, the Income Tax Bureau also issued a

Notice of Deficiency against the Estate of Paul D'Auria for the

years  1965  th rough  1969  in  the  amoun t  o f  $15 ,123 '81 ,  p lus  i n te res t

o f  $  5 ,869 .63 |  f o r  a  t o ta l  o f  $20 ,gg3 .44 -  Th i s  no t i ce  was  i s sued  on

the grounds that currency discovered in two safety deposit boxes

constituted unreported business income of Paul D'Auria from his

jewelry business and was subject to unincorporated business tax

for  the years 1965 through 1968.  The def ic iency of  un incorporated

business tax for  the years 1955 through 1968 was determined by

a l l oca t i ng  $96 ,42L -84  Lo  each  o f  sa id  yea rs '

3 .  Anna D'Aur ia  d ied on september 2L,  1968 at  the age of  72 '

4.  PauI  D,Aur ia  d ied on Novef i Iber  16,  1969 at  the age of  79 '

5- on August 79, 1970, two safety deposit boxes maintained by

Anna and PauI  D 'Aur ia  were opened in  the presence of  bank of f ic ia ls '

a  representat ive of  the State Tax Commiss ion,  James DrAur ia '

Ad.ministrator for the Estates of Paul and Anna D'Auria' and his

attorney. The box maintained at chase Manhattan Bank' Richmond

Hi l I ,  New york (here inaf ter  the "chase"  box)  conta ined $79'  000 '  00

in currency. The box maintained at the Columbia Savinqs and Loan

Association, Woodhaven, New York (hereinafter the "Columbia" box) '

conta ined $204,g70-OO in currency-  The tota l  arnount  of  currency

found  i n  t he  two  boxes  was  $283 ,970 '00 ,  r a the r  t han  $385 '687 '36

as contend.ed by the Income Tax Bureau'
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6., The Chase box was not visited from the date of i ts

init ial rental, September 11, L962nunti l  the box opening on

Augus t  19 ,  L970 .

7. The Columbia box was visited only once from the date

of  i ts  in i t ia l  renta l ,  September 6,  1962,  unt i l  the box opening

on August  19,  1970 and that  was by Anna D'Aur ia  and Paul  D 'Aur ia

on  Aug ius t  20 ,  1968 .

8.. Unsigned photocopies of New York State income resident

returns (purported to be joint returns) were submitted for Paul

D lAur ia  and  Anna  D 'Aur ia  fo r  t he  yea rs  1965  and  1966 .  The  L965

New York return,  l is ted Paul  D 'Aur ia ts  occupat ion as jeweler  and

repor ted thereon in terest  income of  $ I r957.L0 and income f rom

pensions and annui t ies,  rents  and royal t ies,  par tnerships and

es ta tes  o r  t r us t s  o f  $1 ,603 .96 ,  f o r  a  t o ta l  o f  $3 r561 .06 .  On  t he

1966 New York return,  Paul  DrAur ia  and Anna D'Aur ia  repor ted to ta l

Federa l  income of  $11r148.13,  consis t ing of  in terest  income of

$9,349-2L and income f rom pensions and annui t ies,  rents  and royal t ies,

par tnerships and estates or  t rusts  of  $1r798.92.  The anpunt  of  to ta l

Federa l  i ncome o f  $ I1 ,148 .13  was  reduced  on  sa id  re tu rn  by  a  sub -

t ract ion of  $7,623-20 ( for  in terest  income der ived f rom Uni ted

States government bonds) in arriving at the total New York income

repor te"d the. reon of  $3,524-93.  The 1967 and 1968 jo in t  New York

State income tax resident returns f i led for Paul D'Auria and Anna

D]Auria indicated that Paul D'Auria was retired in both years and

tha t  t he i r  i ncome fo r  sa id  yea rs  o f  $3 ,278 .95  and  $3 ,014 .87 ,  respec -

t ively, was d.erived so1e1y from interest income.
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9-  Paul  DrAur ia  was carry ing on a jewel ry  bus iness as a

sole propr ie tor  f rom about  J '927 to  about  1962-  fn  L962 Paul

DrAur ia  made h is  son,  James DrAur ia ,  a  par tner  in  the jewel ry

business, although no cert i f icate of doing business as a partner-

sh ip was f i led in  any county c lerk 's  of f ice.  The par tnership

continued. from 1962 unti l  L966 when PauI DrAuria retired-

New York partnership returns were t imely f i led for said years.

Paul DtAuria was not engaged in any business subsequent to the

year  1966 . ,

10., James DlAuria testi f ied that he had no idea as to the

profi ts derived. from the jewelry business partnership as his

father took care of the business records; that each of them drew

$L25.,00 a week from the partnership; that he did not otherwise

share in the partnership profi ts, and that the checking account

for the partnership was maintained in his fatherrs name.

lI- The decedentst New York State income tax returns for the

years 1967 and 1968 were t imely  f i led.

L2- Petit ioners offered no explanation as to the source of

the currency discovered in the safety deposit boxes or the dates

upon which said currency was obtained.-

13- Ihe Tncome Tax Bureau did not advance a claim of fraud

unti l  the closing argument at the formal hearing.

14.. At the formal hearing, the attorney for the Income Tax

Bureau stated that  " . . . .due to  the decease of  Paul  DrAur ia ,  no

interest is claimed by the State."



6 -

CONCLUSIONS OF LAW

A- The Income Tax Bureau did not sustain the burden of proof

under  sect ion 689 (e)  ( f )  o f  the Tax Law to show such f raud as would

permit the assessment of tax at any t ime in accordance with section

683  ( c )  ( 1 )  (B )  o f  t he  Tax  Law-

B.. That in view of the showing that partnership returns were

f i led for  the years L962 through L966,  and in  the absence of  a

showing of  f raud,  the Not ice of  Def ic iency issued against  Paul  DrAur ia

for  un incorporated business tax for  the years 1965 and 1966 is  barred

by the l imi ta t ion on assessment  prov ided by sect ion 683 (a)  o f  the

Tax Law.,

C-  That  s ince Paul  DrAur ia  ret i red in  L966 and was not

subsequently engaged in any business thereafter, none of the

currency found in the safety deposit boxes constitut"ed unreported

business income of  Paul  DtAur ia  for  the years l -967 and 1969.  Accord-

ingly, the Notices of Deficiency in unincorporated business t 'ax issued

for  the years L967 and 1968 should be cancel led-

D,, That petit ioners have not sustained the burden of proof

required under section 689 (e) of the Tax Law to show that the currency

discovered in the two safety deposit boxes did not'  constitute unreported

accumulated income of  Paul  DrAur ia  and Anna DrAur ia-  They par t icu lar ly

fa i l ed  to  showtha t  t he  $204 ,970 .00  i n  cash  found  i n  the  Co lumb ia  box

was not placed therein when it  was visited by Paul DrAuria and Anna

D'Aur ia  on August  2A,  1968,  that  sa id cash represented other  than

unreported income, or that it was not attributable t.o income earned



7 -

dur ing the years 1965 through 1958-  Thus,  sa id cash const i tu ted

unreported income of the decedents which was properly al locable to

the years 1965 through 1968-  However ,  s ince the Chase box was not

v is i ted by Paul  D 'Aur ia  or  Anna D' 'Aur ia  af ter  i ts  in i t ia l  renta l  on

Sep tember  11 ,  L962 ,  t he  $79 r000 .00  i n  cash  d i scove red  the re in  mus t

have been placed in the box in l-962 and presumable represented

unreported accumulated income from undetermined sources for that

year and perhaps the years prior thereto- Therefore, in the absence

of a showing of fraud, the Notice of Deficiency in personal income

tax is untimely as to such sum and must be modif ied accordingly.

E- That the unsigned photocopies of 1965 and 1966 New York

State Income Tax Resident Returns submitted for Paul D'Auria and

Anna D' 'Auria did not constitute returns for said years within the

meaning and intent of section 653 (a) of the Tax Law and 20 NYCRR

147. ,1. ,  Accord ingt .y ,  the Not ice of  Def ic iency in  personal  income

tax for  the years 1965 and L966 is  not  barred by any per iod of

I im i ta t i on  on  assessmen t  ( sec t i on  683 (c )  (1 )  (A )  o f  t he  Tax  Law) .

F- That although petit ioners are deemed to have had unreported

income in excess of twenty-f ive percent of the New York adjusted

gross income reported for L967 and 1968, only the port ion of the

def ic iency asser ted against  pet i t ioners wj - th  respect  t 'o  1968 was

t imely  wi th in  the 6 year  per iod of  l jmi ta t ion prescr ibed by sect ion

683(d)  of  the Tax Law- The Not ice of  Def ic iency (which was issued

May  20 ,  L974)  was  no t  t ime ly  as  to  pe t i t i one rs t  1967  re tu rn .
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c., That the fact that an individual is deceased does not free

his estate from l iabi l i ty for interest due on an underpal 'rnent imposed

by section 684 of the Tax Law- Moreover, the State Tax Commission

does not have the authority to waive such interest. Accordingly,

in terest  is  to  be computed on the def ic iencyr  ds modi f ied by th is

decis ion. .

H-  That  the pet i t ion of  the Estate of  Paul  D 'Aur ia  and the

Estate of Anna D'Auria is granted to the extent of cancell ing the

Not ice of  Def ic iency of  un incorporated business tax issued against

Paul  DrAur ia  in  accordance wi th  Conclus ions of  Law "B"  and r rcr r  above;

that the Notice of Deficiency of personal income tax is cancelled

insofar  as i t  per ta ins to  the year  L967,  in  accordance wi th  Conclus ion

of Law "F" above; that the Notice of Deficiency of personal income

tax is modif ied to reduce the amounts deemed unreported income

subject  to  personal  income tax for  each of  the years 1965,  L965 and

f968  t o  be  $5 I , 242 -5A ,  p l us  i n t e rgs t .

DATED: A1bany, New York STATE TAX COMMISSION

S e p t e m b e r  1 3 ,  l 9 7 B
RESTDE

\^-tk* YN*,"

ISSIONER


