
STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

BRADLEY B. DAVIS

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Revision of a DeterminaEion or a Refund
of Personal Income
Taxes under  Ar t i c le (a)  22 of  the

Tax Law for the Year(s)PfimgOOgSdgA
1 q 6 g  l Q T O  n n d  1 9 7 ,

Sta te  o f  New York
Coun ty  o f

John Huhn

qhe is  an employee of

age,  and that  on the

Notice of Decision

by  enc los ing  a

a s  f o l l o w s :

,  being duly sworn, deposes and says that

the Department of Taxat ion and Financer over 18 years of

24g6 day of April , L978 , the served the within

by (cert i f ied) mai l  upon Bradley B. Davis

the pet i t ioner in the within proceeding'

secure ly  sea led  Pos tPa id  wraPPer  addressed

AFFIDAVIT OF MAILING

XxEI{rEXffix[EtxxxxfX

t rue copy thereof in a

Bradley B. Davis
1235 Park Avenue
New York, NY L0028

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  l n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

ThaE deponenr further says that the said addressee is the fEwxCIAflff i*Xm(

efrXl {E}Xpet i t ioner  here in and that  the address set  for th on said wrapper is  the

last  known address of  the pet i t ioner .

Sworn

24ttr

E O

d a y

be fo re  me  th i s

of  Apr i l  ,  1978.

rA -3  (2 /76 )
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STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

rprll tl, t9t|
J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

trrdlry l. Drvlr
Ittt lrrh lrcnur
Hrr tlrh, ffi 10018

Dlrr !lr. Drvlrr

Please take notice ̂ r +L^
^"- "': . DECTSIOHof the State Tax Commissio-ri-e'iic'Id3-ed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(p 690 

of the Tax Law, any
proceeding in court to revieTv an--adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within I mthr
from the date of this notice.

lnquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

\-

"lolcln

Taxing Bureau's Representat ive
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STATE OF NEW YORK

STATE TAX COMMTSSION

fn the l{atter of the Petit ion

o f

BRADLEY B- DAVIS

for Redetermination of a Deficiency or
for Refund of Personal Income Tax
under Art icle 22 of the Tax Law for
t he  Yea rs  1969 ,  L97  0  and  L972 -

DECISION

Pet i t ioner ,  Bradley B.  Davis ,  L235 Park Avenue,  New York '

New York 10028,  f i led a pet i t ion for  redeterminat ion of  a

deficiency or for refund of personal income tax under Art icle

22 of  the Tax Law for  the years 1969,  l -970 and.  L972 (F i1e No.

L4L7s)  -

A smal1 claims hearing was held before Harry Huebsch, Hearing

Officer, at the off ices of the SLate Tax Commission, Two Wor1d

Trade  Cen te r ,  New York ,  New York ,  on ,June  28 ,  J -977  a t  4 :10  P .M.

Petit ioner appeared pro se. The Income Tax Bureau appeared by

Pe te r  C ro t t y ,  Esq -  ( I rw in  Levy ,  Esq . ,  o f  counse l ) .

ISSUES

I .  Whether petit ioner was l iab1e for the penalty imposed

against  h im by sect ion 085(g)  of  the Tax Law for  unpaid New York

State withholding tax due from Educational Guidance Center for

Menta l ly  Retarded,  Inc-
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II.  Whether the Notice of Deficiency was made invalid by

its reference to a personal income and unincorporaLed business

tax l iab i l i ty . ,

I I I .  Whether the statute of l imitations for assessment had

expi red wi th  respect  to  the years L969 and L970.

IV. Whettrer an agreement existed between New York State and

petit ioner which stipulated that the Department of Taxation and

Finance would not insti tute any action against him personally'

unti l  certain court actions involving Educational Guidance Center

for Mental ly Retarded, Inc. were concluded-

FINDINGS OF FACT

1. Educational Guidance Center for Mental ly Retarded, Inc.

(hereinafter "Educational Guidance") fai led to pay over New York

State personal income tax withheld from its employees' wages for

the  yea rs  1959 ,  1970  and  L972-

2. ,  On December 22,  L975,  the Income Tax Bureau issued a

Statement  of  Def ic iency against  pet i t ioner ,  Bradley B.  Davis ,

equal to the amount of New York State withholding tax due from

Educat ional  Guidance for  the years 1969,  L97 0 and L972.  This

was done on the grounds that petitioner was a person required to

colIect, truthful ly account for and pay over said tax and that

he wi l l fu l ly  fa i led to  do so-  Accord ingLy,  the Bureau issued a

No t i ce  o f  De f i c i ency  aga ins t  h im  fo r  $620 .69 -
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3. During 1961 petit ioner (an attorney) tended to the lega1

matters involved in the organization and incorporation of Educational

Guidance- IIe has been a director and/or off icer of Educational

Guidance from its inception. As a member of the Board of Directors,

petit ioner part icipated in the hir ing of executive directors, to

whom were delegated the day-to-day operations of the organization.

He had the authority to sign checks in payment of creditors during

al l  o f  1969 and 1970,  as wel l  as the per iod f rom November 2,  L972

on. ,  On January 31,  L973,  pet i t ioner ,  as t reasurer ,  s igned Form IT-2101

(Employers Return of Personal Income Tax Withheld) for the period

f rom Oc tobe r  L ,  L972  to  Oc tobe r  31 ,  1972 .

4-  On December 22,  L975,  the Income Tax Bureau issued both a

Statement of Deficiency and a Notice of Deficiency. The former

explained the issue and tax laws involved., while the latter in i ts

f i rs t  sentence referred to  a "PersonaL and, /or  Unincorporated Business

Tax  l i ab i l i t y .  "

5., No documentary or other satisfactory evidence was submitted

to  show tha t  f o rms  IT -2101  were  f i l ed  fo r  t he  yea rs  1969  and  1970 .

Notices of Demand for Unpaid Withholding Taxes Due were issued

against Educational Guidance by the Income Tax Bureau from the

informat ion repor ted on forms IT-2103 (Reconci l ia t ion of  New York

State Personal  Income Tax Wi thheld)  f i led by i t  for  sa id years.

6- No documentary or other satisfactory evidence was submitted

to indicate that an agreement was entered into between New York State

and petit ioner not to insti tute any action against him.
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CONCLUSIONS OF LAW

A. That  pet i t ioner ,  Bradley B.  Davis '  was a person requi red

to col lect, truthful ly account for and pay over New York State

withholding taxes due from Educational Guidance Center for Mental ly

Retarded,  fnc.  for  1969,  L97 0 and 1972,  in  accordance wi th  the

meaning and intent of section 685 (n) of the Tax Law; that petit ioner

wi l l fu l ly  fa i led or  caused Educat ional  Guidance to wi l l fu1 ly  fa i l

to co1lect, truthful ly account for and pay over New York State with-

holding taxes due for the years at issue and, therefore, a penalty

equal to the total amount of unpaid withholding taxes due from said

corporation was properly asserted against him, in accordance with

the meaning and in tent  o f  sect ion OB5 (g)  o f  the Tax Law.

B- That the Notice of Deficiency was a valid Notice, in

accordance with section 681 of the Tax Law.

C. That since withholding tax returns (Form IT-2I01) were

not  f i led by Educat ional  Guidance for  the years 1969 and 1970,  the

statute of l imitations for assessment had not expired for these

years,  in  accordance wi th  the meaning and in tent  o f  sect ion 683(c)

(1 )  o f  t he  Tax  Law.

D- That there was no agreement between the State of New York

and petit ioner, Bradley B. Davis, st ipulating that the Department

of Taxation and Finance would not insti tute any action against him.
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E-  That  the pet i t ion of  Bradley B.

Notice of Deficiency issued Decembe.r 22,

DATED: Albany, New York STATE

ApriL 24, I97B

Davis is denied and the

L975 is  susta ined.

TAX COMMISSION

PRESIDENT

COMMISSIONER

COMMISSIONER


