
sreir oF NEw YoRK
STATE TAX COMMISSION

In the Matter of Ehe Pet i t lon

o f
JACK P. DEDERTCK,

CATHERINE JOIINSON. AND
MADELINE FITZGERALD

For a Redeterminat ion of a Def ic lency or
a Revislon of a Determinat lon or a Refund
of Personal Income
Taxes under Art ic le(tr)  22 of the
Tax Law,for the Year(s) oor*rlod{r)
L973 and L974^

State of New York
County of Albany

John Huhn , being duly sworn, deposee and says that

xhe is an employee of the Department of Taxation and Fl.nance, over 18 years of

age, and that,  on the 13th day of September ,  L978, dre serrred the withln

Notice of Decision by (cert i f ied) mai l  upon Jack P. Dederick

(repoexrnoettfie$of) the petltioner ln the within proceedlng'

by encloslng a

as  fo l lows:

t ,rue copy thereof in a securely sealed postpaid wrapper addreseed

Mr.  Jack P.  Deder ick
Curriers Road
Arcade, New York 14009

and by deposit ing same enclosed in a postpaid properLy addressed wrapper ln a

(post of f ice or off ictal  depository) under the exclusive care and custody of

the Unlted States Postal  Servlce within the State of New York.

That deponent further says that the said addressee is the (lqrcoeC:rlrlue

sfufu) petitioner herein and that the address set forth on said llrapper 1g the

last known address of the {oefrmeotxAi<ae<nf>Ohe) petltloner.

AFFIDAVIT OF I"IAILING

Sworn

13rh

to  before me th is

day of September , L9'78.

rL-3 (2/76)



STATE OF NEI^T YORK
STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f
JACK P. DEDERICK,

CATTIERINE .JOHNSON, AND
IVIADELINE FITZGERALD

For a Redeterminat ion of a Def ic iency or
a Revlsion of a Determinat lon or a Refund
of Personal Income
Taxes under Art icl.e (Ir) 22 of the
Tax Lawlfor the Year(s) m<ftrloddr)
L973 and L974-

State of New York
County of AlbanY

John Huhn , being duly sworn, deposes and says that

xhe is an enployee of the Department of Taxation and Finance, over 18 years of

age, and that on the 13th day of September ,  L978,:*re set i rred the wtthln

Notice of Decision by (cert i f led) mai l  upon Catherine Johnson

(xencenc*tat*x*gf) the petitioner ln the withln proceeding,

by encloslng a true copy thereof in a securely sealed postpaid wrapper addreseed

as fol lows: Ms. Catherine Johnson
L27 Buf fa lo  S t ree t
Canandaigua, New York L4424

and by deposit ing same enclosed in a postpald properLy addressed nraPPer ln a

(post of f ice or off ictaL depository) under the exctusive care and custody of

the United States PostaL Service withln the State of New York.

That deponent further says that the sald addressee is the (t€f8Bs€fftxltfilE

l5ffUbe) pet,ltioner herein and that the address set forth on sald lrrapper is the

l-ast known address of the (aepxxretlcaxlrou<bf,)<Dfue) petitioner.

AFFIDAVIT OF MAILING

Sworn

13rh

to before me this

day of September ,  L978.

rA-3 (2/76)



STATE
STATE

OF NEI^I YORK
TAX COMMISSION

In the Matter of the Pet i t lon

o f
JACK P. DEDERICK,

CATHERINE JOIINSON, AND
MADELINE FITZGERALD

For a Redeterminat ion of a Def ic iency or
a Revlsion of a Determlnat ion or a Refund
of Personal Income

AFFIDAVIT OF MAILING

Taxes under Art ic le (8) 22 of the
Tax Law,for the Year(s) oc<*sxi'a&(x)
1973 and L974

State of New York
County of Albany

John Huhn , being duly sworn, deposes and says thac

tltre is an employee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the 13thday of September ,  L978, xhe served the wlthin

Notice of Decision by (cert i f ied) mai l  upon L. Edward Monaghan

(representat ive of)  the pet i t loner ln the withln proceedlng,

by encl-osing a true copy thereof ln a securely sealed postpaLd wrapper addressed

as fol lows: L. Edward Monaghan, Ese.
28  South  Main  St ree t
Canandaj-9uts, New York L4424

and by deposlt ing same enclosed in a postpaid properly addressed wrapper tn a

(post of f ice or off tc lal  depository) under the exclusive care and custody of

the United States Postal  Service wlthin the State of New York.

That deponent further says that the said addressee is the (representatlve

of the) pet i t loner herein and that the address set forth on sald l rrapper ls the

last known address of the (representat ive of the) pet i t loner.

Sworn to before me thls

13th day of September

rA-3 (2176>

, 1978,



"O'' 
OF NEW YORK

STATE TN( COMMISSION

In the l"latter of the Petitlon

JAcK P. oB5"*r"r.,
CATHERINE JOHNSON, AND

MADELINE FITZGERALD
For a Redeterninat ion of a Def ic iency or
a Revlsion of a Determinatlon or a Refund
ofPersonal fncome
Taxes under Art ic le 6) 22

AFFIDAVIT OF I.{AILING

of the
Tax Law for the Year(s) lrt<*xlroti€)
L973 and L974.

State of New York
County ofAlbany

John Huhn , being duly sworn, deposes and says that

ahe is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the 13th day of September , L978 r :ohe served the wlthin

Notice of Decision by (cert i f ied) rnal l  upon Madel ine Fi tzgerald

(rrycearlrD€clxtl>oG| the petitloner ln the within proceedlng,

by enclosing a true copy thereof ln a securely sealed postpaid wrapper addreseed

as fo t lows:  Ms.  Made l ine  F i tzgera ld
P . O .  B o x  9 7
Holcomb, New York L4469

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic lal  depository) under the excluslve care and custody of

the United States Postat-  Servlce withln the State of New York.

That deponent further says that the said addreasee is the @g:rreoatllw<

rtr>Obe) petitioner herein and that the address set forth on sal.d lrrapper ls the

last knor,rrn address of the (rcpxxeuoaxfre<:dx$e) petltloner.

Sworn

13rh

before me this

of September ,  L978.

to

d a y

rA-3 (2/76)



J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Scptcnbcr tr3, 1978

tilr. Jack P. Dedcrlck
Currlcrc Rood
Atrcade, N€n York 1{OO9

Il.ar !dr. DcdorLckr

Please take notice of the DECISfOil
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion$l 69O of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 nontbg
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerelv.
4'"
i '1  - !  |
l ' ;  t  '
l i i " , . ,  i ' ' .  i .

f  t  l r i ' r  ' ; '  \  j
t l

Ittcharl Alexandor
$upcrvtslng Tax
Hearl.ng Offlcer

8W

Taxing Bureau's Representat ive

T A-r .r2 (6 /7 7)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF l. iEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

8ryF,Srr l3r lf?8

lili. Cntffitnil itoharm
1l? Dlffulo $t8.rt
ccnrnilrlgmn, trGr fon3 l4rlt{

Dtar lll, illol|arsl

Please take notice of the nGCIttil
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ionf i )6gg of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 mthf
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York t2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely, n ,, ,
,  t l l

, , ;"7r,,4/ ,J

i

Ble$ml tloHadrr
BugrrYlrtrg trx
thnrlff Qdtlsrr

Petitioner's Representative

Taxing Bureau's Representat ive

TA-r . r2 6/77)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Srptrnbrr 13. 19?8

!18. tladellno Fttrgerald
P,O. Box 07
ilolconb, lew York ItM6t

Dc&r lils. ?i.trgrraldr

please take notice of the DgCI8fOil
of the State Tax Commission enclosed herewith.

You have now exhausted your r ieht of  review at the administrat ive
level.  Pursuant to sect ion(S 690 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in t [e Supre4qe
Court of  the State of New York, Aibany County, within 4 nohthr

from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 72227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

Utchrtl Alcxandrr
Suporvtrlng lfax
Srar{rw Of,llecr

pffiF

Taxing Bureau's Representat ive

TA-1  . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSTON

In the Matter of the Petit ions

of

JACK P. DEDERICK,
CATIIERINE JOHNSON, AND

MADELINE FTTZGEMLD

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under Article
22 of the Tax Law for the Years 1973 and
t97 4.

DECISION

to unpaid New York State

the vears 1973 and L974.

Pet i t ioners,  Jack P.  Deder ick,  Curr iers Road,  Arcade,  New York 14009,  Cather ine

Johnson, L27 Buffalo Street, Canandaigua, New York L4424, and Madeline Fitzgeral-d,

P.O.  Box 97,  Holcomb, New York 14469,  f i led pet i t ions for  redeterminat ion of  a

deficiency or for refund of personal income tax under Article 22 of the Tax Law

for  the years 1973 and L974 (Fi le  Nos.  IO497,  10498,  and 10776).

A fornal hearing was hel-d before Julius E. Braun, Hearing Officer, at the

offi.ces of the State Tax Comrnission, One Marine Midland PLaza, Rochester, Nel.l

York,  on November 15,  1976 at  1:30 P.M. Pet i t ioners Jack P.  Deder ick and Madel ine

Fitzgerald appeared pro se. Peti-t ioner Catherine Johnson appeared by Edward Monaghan'

Esq.  The Income Tax Bureau appeared by Peter  Crot ty ,  Esq.  (Richard M. Kaufman,  Esq. ,

o f  counse l ) .

ISSUE

Whether petitioners are liabl-e

withholding taxes due from Beverage

to a penalty equal

Transpor t ,  Inc .  fo r



-2-

FINDINGS OF FACT

1. Beverage Transport, Inc. of East Bloomfield, New York, fail-ed to pay

over to New York State income taxes withheld from the wages of its employees for

periods in 1973 and 1974 in the amount of $S,629"52.

2 .  On October  27 ,7975,  the  Income Tax  Bureau issued s ta tements  o f  de f ic iency

against individual petitioners, Jack P. Dederick, Catherine Johnson, and Madeline

Fitzgerald' equaL to the amount of New York State withholding taxes due from

Beverage Transport ,  Inc. for the periods June 16, 1973 to June 30, L973, Ju1-y l ,  1973

to  Ju ly  10 ,  1973,  september  1 ,  1974 to  september  15 ,  1974,  september  16 ,  L974 to

September 30, 1974 and October l ,  1974 to December 31, 1974. Said statements rdere

issued on the grounds that petitioners were persons required to collect, truthful-l-y

account for and pay over said taxes and that they willfully failed to do so.

Accordingly' the Income Tax Bureau issued notices of deficiency to petitioners in

the  amount  o f  $5 ,629.52 .

3. Pet i t ioner Jack P. Dederick was an off icer (vice-president) and an employee

of Beverage Transport ,  Inc. f rom August 1, L973 to September 21, 1974. I Ie ran the

operational end of the business (which involved the hauling of foodstuffs and beer)

and signed checks on a day-to-day basis, all of which had to be approved. This

included the payroJ-l. During his term of empl-oynent, he saw to it that the appropriate

taxes were paid. The companyrs failure to continue payment of its taxes, plus other

factors, led to his resignat ion. A11 checks signed by him were signed as a matter

of convenienee, since the companyts president l ived outside New York State. The

company was under Chapter 11 bankruptcy proceedings when petitioner Jack Dederick

was asked to return in Apri l  of  1975 to aid the trustees.



-3-

4.  Pet i t ioner  Madel ine Fi tzgerald was the wi fe of  one J in F.  F i tzgerald,  the

former president of Beverage Transport, Inc. She was separated from hlm in 1973

and secured a d ivorce in  1974.  She was an of f icer  of  sa id corporat ion unt i l  1969,

but had never been on said companyts payroll, nor had she ever been a stockholder.

5. Peti-t ioner Catherine Johnson r^ras a bookkeeper for Beverage Transport, Inc.

She was one of f ive girls rnrorking in the office and she handled the payro11, pay-

ro11- repor ts ,  bank statements,  accounts receivable and accounts payable.  Her

immediate supervisor was Bil l Petterson, the accountant. She was never an officer

or stockholder of Beverage Transport, Inc. Her employment terminated in October of

L97  3 .

CONCLUSIONS OF LAW

A. That petit ioners, Catherine Johnson and Madeline Fitzgetald, were not

responsib le of f icers who wi l l fu l ly  fa i led to col1ect ,  t ruthfu l ly  account  for  and

pay over New York State withholding taxes due from Beverage Transport, Inc. for

the periods at i-ssue; therefore, a penalty equal to the amount of unpaid withholding

taxes should not have been assessed against them in accordance with the meanlng and

intent  of  sect ions 685(9)  and 685(n)  of  the Tax Law.

B.  That  pet i t ioner  Jack P.  Deder ick,  an of f icer  of  Beverage Transport ,  Inc. ,  d id not

wi1lfu]1y fail to collect, truthfully account for and pay over New York State with-

holding taxes due from said company for the periods in issue; therefore, a penalty

equal to the amount of unpaid withholding taxes should not have been assessed against

hirn in accordance with the meaning and intent of section 685(g) and 685(n) of the

Tax Law.



C. That the pet i t ions of Jack p

gerald are granted and the notices of

DATED: Albany, New York

September  13 ,  L97B

-4-

. Dederick, Catherine Johnson, and Madeline Fitz-

def ic iency issued October 27,  L975 are cancel- led.

STATE TAX COMMISSION

COMMISSIONER


