
STATE OF NEW'YORK
STATE TAX COMMISSION

In the l ' lat ter of  the Pet i t ion

. o f

THOIVIA,S D. AND JOAI{NE FERGUSON
For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of Personal Income

AFFIDAVIT OF I,fAILING

Taxes under  Ar t i c le (x )  22 of the
Tax Law for the Year(s) sxfpxiodds)
L97O and  L97L -

State of New York
County of Albany

John Huhn , being duly sworn, deposes and says that

lShe is an employee of the Department of Taxation and Flnance, over 18 years of

age, and that on the 25th day of August ,  Lg' |g^, l t t re served the wtthin

Not ice of  Decis ion by (cert i f ied) mai l  upon Thomas D. and Joanne

Ferguson (repo*raootrtrx>of) the petitioner tn the wlthln proceedlng,

by enclos ing a t rue copy thereof  in  a securely  sealed postpatd wrapper addressed

as fo l lows: Mr.  & Mrs.  Thomas D.  Ferguson
115 Old Kings Highway South
Dar ien,  Connect icut  06820

and by deposit i .ng same enclosed in a postpatd properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the excluslve care and custody of

the United St,ates Postal  Service within the State of New York.

Thar deponent further says that the sald addressee is the (EfalreUc|XttoE(

nfxthe) pet ic loner herein and that the address set forth on said wraPPer ls the

last known address of the (mprrrenOaxlrre<xtrxtbe) petltioner.

Sworn to before me thls

25Lh day of August

rA-3 (2176)

, 1978



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OFNEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Augurt 23, X9?8

Itr. & ilrc, lllhonas D. forgueon
Itg old Klngr HLghury South
Darl,cn. Conncctlcut O682O

Dc|rr t{r. & }tri. Setrguronr

Please take notice of the DECISXON
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(x) 690 of the Tax Law' any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 nontlre
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

7-> "'4
eti.7 t--

(-,./

ffiSs

Taxing Bureau's Representat ive

ifo!olth ty
llearlng Exanlncr

TA-r . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

THOMAS D. AI{D JOANNE FERGUSON

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the Years
L 9 7 0  a n d  l 9 7 L -

DECISION

Pet i t ioners,  Thomas D- and Joanne Ferguson,  I15 OId Kings

Highway South, Darien, Connecticut 06820, f i led a petit ion fot

redetermination of a deficiency or for refund of personal income

tax under  Ar t ic le  22 of  the Tax Law for  the years l - -970 and I97L

(F i1e  No -  01155 ) .

A smal l  c la ims hear ing was held before Joseph A.  Mi lack,

Hear ing Of f icer ,  d t  the of f ices of  the State Tax Commiss ion,

Two l lbrld Trade Center, New York, New York, on February 9 , L977

at  10:45 A-M.,  Pet i t ioner  Thomas D.  Ferguson appeared pro se

and for his wife, petit ioner Joanne Ferguson- The Income Tax

Bureau appeared by Peter  Crot ty ,  Esq.  (Wi l l iam Fox,  Esq.  '  o f

counsel )  . ,

ISSUE

Whether petit ioners (nonresidents of New York State) are

allowed to deduct as an ordinary loss on their nonresident income

tax return,  a  loss generated by the sa le of  "sect ion L244 stock."



\
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FINDINGS OF FACT

I- Petit ioners, Thomas D. and Joanne Ferguson, nonresidents

of New York State, f i led New York State income tax nonresident

returns for  the years L970 and I97L on which they deducted $20 '  500.00

and  $24 r375-00 ,  respec t i ve l y ,  i n  a r r i v i ng  a t  ad jus ted  g ross  i ncome.

The aforesaid. amounts were losses sustained on the sale of stock

which they claimed quali f ied. as "section 1244 stock" under section

1244 of the Internal Revenue Code.

2- The Income Tax Bureau issued notices of deficiency against

pet i t ioners for  the tax years 1970 and 1971 on September 25,  L972

and May 20,  1974,  respect ive ly .  The not ices were issued on the

grounds that petit ioners improperly deducted losses from the sale

of stock in arriving at the New York adjusted gross income reported

on their nonresid.ent returns.

3.  Dur ing the years 1970 and 1971,  pet i t ioners so ld (at  a

loss) stock which they held in Type, Inc., a corporation with

pr inc ipa l  o f f ices in  Elmsford. ,  New York.

4- Petit ioners contended that the losses generated by the

aforementioned stock sales should be treated as ordinary losses

pursuant to section L244 of the Internal Revenue Code.

CONCLUSIONS OF LAW

A.. That the losses incurred by petit ioners

from the sales of stock in Type, fnc. (although

losses pursuant to section L244 of the Internal

i n  1970  and  L97L

treated as ordinary

Revenue Code) do
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not constitute losses derived from New York sources or from the

disposi t ion of  in tangib le personal  proper ty  employed in  a bus iness '

t rade,  profess ion,  or  occupat ion carr ied on in  New York State,

w i th in  the  mean ing  and  i n ten t  o f  sec t i ons  632 (b )  (2 )  and  632 (b )  (3 )

of  the Tax Law and 20 NYCRR 131-5.  Therefore,  the losses cannot

be considered in arriving at nonresident petit ioners' New York

adjusted gross income.,

B. That the petit ion of Thomas D. and Joanne Ferguson is

denied and the not ices of  def ic iency issued September 25,  1972

and May 20,  L974 are susta ined,  together  wi th  such in terest  as

may lawful ly be due-

DATED: ALBANY, New York

Augus,.t 25, L978
STATE TAX COMMISSION

\
lA
V\t-Qfr; )Cn*-*-=-''


