
STATE OF NET,I YORK
STATE TAX COMMISSION

In  the l " la t ter  of  the Pet i t lon

o f
DONAI,D FORTINX

For a Redeterminat ion of a Def ic iency or
a Revlsion of a Determination or a Refund
of PersonaL ftrcome
Taxes under  Ar t i c leG)  22 of the
Tax Law for the Year(o|:on<Rc!6Qd*g)

L972

State of New York
County of Albany

John Huhn

$;re ie an employee of the

age, and that on the 9

Notice of Decision

, being duly sworn, deposes and says that

Department of Taxatlon and Finance, over 18 years of

day of *.bne , L9 78, fhe served the wlthtn

by (certifled) mail upon Donald Fortini

the petitloner Ln the withln proceedlngt

securely eeated postpald wraPPer addressed

AFFIDAVIT OF MAILING

(rcw*ssefia*Jrc<**)

by enclos ing a t rue copy thereof  in  a

as fol lows: Donald Fort ini
309 Rocky Rapids Road
Stamford, Connecticut 06903

and by deposit ing same enclosed in a postpaid properly addresged wrapper ln a

(post of f ice or off lc ial  depository) under the exclusive care and custody of

the UniEed States Postal  Service withln the State of New York.

That deponent further says that the said addressee is the (uefreoatg$(ae

x*:cnx) petitioner herein and that the address set forth on eaid wraPPer 1g the

last knorm address of the {oeryreeeoxxdsexrtrobe) petltioner.

Sworn

9

to

d a y

before me thls

of 'June , L978.

rA-3 (2/76)



S T A T E  O F  N E W  Y O R K

STATE TAX COMMISSION

T A X  A P P E A L S  B U R E A U

ALBANY,  NEW YORK 12227

dt\rDt t, lr?C
A O O R E S S  Y O U R  R E P L Y  T O

TELEpH6NE:  15161 457 - I7  23J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

Donrli rcrtlnf
tOt nocncy Srptdr for6
eilltorC; hnrcttrcut O6t0t

Dtrr lt. tortl.nlt

Please take not ice of the Default  Order
of the State Tax Commission enclosed herewith.

Please take further not ice that pursuant to
Sect ion( l t )  t90 of t i re Tax Law, any
proceeding in court  to neview an,advers-e deei-
sion nust be cornmeneed within I ngftbf
from the date of this not ice.

Inquir ies coneerning the eomputat ion of tax
due or refund al lowed in accordanee with this
deeision or concerning any other matter relat ive
here to  may be  addressed to  the  undens igned.  They
wi I I  be  re fe r red  to  the  proper  par ty  fo r  rep ly .

E n c .

c c :  P

Taxing Bureaurs Representat ive:

rA -19  Q /77 )



STATE OF NEW YORK

STATE TAX COMMISSTON

fn the Matter of the Pet i t ion

o f

DONALD FORTINI

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Year
1 9 7 2 .

DECTSION

Peti t ioner,  Donald Fort ini ,  residin1 at 7O9 Rocky Rapids Road, Starnford,

Connect icvt 06903, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Article 22 of the Tax Iaw for tjhe year 1)12

( t r ' i re wo. 120?9).

A smal1 claims hearing was he1-d before Joseph A. Milack, Hearing Officer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York, on January 24, 1) l l  at  1z1J P.14,.  The pet i t ioner appeared pro se. The

Income Tax Bureau appeared by Peter Crotty,  Esq. (Louis Senft ,  Esq.,  of  counsel) .

ISSUE

Whether petiti-oner properly allocated his income to sources within and

without New York State for the year 1)12.

FINDINGS OF FACT

1. Pet i t ioner,  Donald Fort ini .  a Connect icut resident,  f i led a New York

State income tax nonresident return for the year 1972. For income allocation pur-

poses, he claimed that he worked 242 days during the year, of which 1t5 were days

worked outside New York State.
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2. On August 2!, 1975, the Income Tax Bureau issued a Statement of A'udit

Changes against pet i t ioner,  Donald Fort ini ,  and his wife,  Nancy E. Fort ini ,  in

the sum of $2,193.48, upon the grounds that they fai led to substant iate the

1JJ days Donald Fortini claimed that he worked. outside New York State. Accordingly'

the Income Tax Bureau issued a Not ice of Def ic iency therefore.

3. During the year 1972, petitioner, Donald Fortini, was enployed by Network

Cinema Corp. His employment required considerable travel by him throughout the

United States.

4. The Internal Revenue Service audited pet i t ioner,  Donald Fort inirs Federal

income tax return for the year 1)12 and concluded that petitioner had properly filed

said- return. Included on said retunt was a deduction for travel expenses in the

sum of $B,oz5.oo.

5. Petitioner, Donald Fortini, contended that his diary and other documents

fnz' the we.er 1ct72 had been subrnitted to the Internal Revenue Service in conjunction' / a

with the audit that they were conducting on his Federal income tax return for that year'

He stated that the Internal Revenue Service failed to locate or return his documents.

Therefore, he concluded it to be virtually impossible to substantiate the days worked

outside New York State.

6. Pet i t ioner,  Donald Fort ini ,  introduced weekly salesmen commission and

advance reports into evidencq whi-ch indicated that the commissions he received during

f leo  r ranp a t  - i  sq11g were  f rom sa les  tO cUstomers  loCated ou ts ide  NeW YOrk  Sta te .

7. During the year 1972, Network Cinema Corp. paid pet i t ionero Donald Fort inirs

transportati-on costs. The petitioner attempted to obtain the records for the purpose

of substantiating his travel schedule. However, Network Cinema Corp. fs records for

the year 1)12 were in storage and not readily available.



B. The days petitioner, Donald Fortini, claimed as days worked without New

York State for the year 1972 did not include days worked by petitioner at his

Connect icut home.

9. Pet i t ioner,  Donald Fort ini ts oral  test imony was consistant with the

evidence he was able to nroduce.

CONCLUSIONS OF I,A,W

A. That al though pet i t ioner,  Donald Fort ini ,  was unable to present the

documentary evidence usually required to substantiate the allocation of days worked

within and wi-thout New York State, on the basis of his oral testimony combined

with the documentary evidence that he was able to submit, it is deemed that he

properly al located his income for the year 1972.

B. That the pet i t ion of Donald Fort ini  is granted and the Not ice of

Def ic iency issued on August 21, 1) lJ is cancel led.

DATED: Albany, New York
I

i lune 9, 1978

COMMISSIONER


