
STATE OF NEW YORK
STATE TAX COMMISSION

I n  Lhe  Ma t te r  o f  t he  Pe t i t i on

o f

SYLVAN M. IVIARSHALL
For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of  Personal  Income
Taxes under  Ar t ic le  (x)  22

AFFIDAVIT OF MAILING

of  the
Tax Law for the Year(elxouc$<xfod(x) I97L.

Sta te  o f  New York
counry of Albany

,John Huhn , being duly sworn, deposes and says that

xhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 13th day of December ,  1978, Drhe served the within

Not ice of  Decis ion by (cer t i f ied)  ma i l  upon Sy1van M.  Marsha l l

(xegoexeuO**naoof) t-he petitioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fo l lows:  Mr .  Sy lvan M.  Marsha l l
1825 X St ree t ,  Nor thwest
W a s h i n g t o n ,  D . C . 2 0 0 0 6

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

t .he  Un i ted  Sta tes  Pos ta l  Serv ice  w iEh in  the  Sta t ,e  o f  New york .

That deponent further says that the said addressee is the (uefxeesXxbdp:e

E8ld:be) pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the (uqxxs€otxkive<etrxbhe) petitioner.

Sworn

13 th

E O

d a y

be fo re  me  th i s

of December , L978.

rA-  3 (2 /7  6)



STATE OF NEI^I YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

SYLVAT{ M. IVIARSHALL

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Revision of a Determinat ion or a Refund
of Personal Income
Taxes under  Ar t i c le  6 )  ZZ

AFFIDAVIT OF I{AILING

of  the
Tax Law for the Year(59<xar*exlorl$)L97L.

Sta te  o f  New York
County ofAlbany

John Huhn , being duly sworn, deposes and says that

xhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 13th day of December ,  L97 8, *re served the within

Not i ce  o f  Dec i s ion by (cer t i f ied)  ma i l  upon Leon N.  Weiss

(representat ive of)  the pet i t ioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fo l lows:  Leon N.  Weiss ,  CPA
271 North Avenue
New Rochel le,  New York l0BOl

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  s ta tes  Pos ta l  serv ice  w i th in  the  s ta t ,e  o f  New york .

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said \^rrapper is the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

Sworn

13th

t o

d a y

before me th is

of  December ,  L978.

rA-  3 (2 /7  6)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Daeember, 13, 1978

Ur. $ylvan !1" l{arrhall
1825 K Strect, Horthscct
I{aehington, D,C. 30006

Dear l{tr. ${nrchnlll

Please take notice of the DffISIAS
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(a) 690 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Comrnission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 nontlrr
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

v

t/:

. J , , l ' t . l  , ' . . . '  : { ,  '  , ' ,  
'  i

ttfArcf nlc#ndor
$upcrvf,ll,nE !f,ax
EGarlng Of,f,tec

Petitioner's Representative

Taxing Bureau's Representative

TA-r .12  (6 /77)
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STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

SYLVAI{ M. MARSHALL

for Redetermination of a Deficiency
Refund of Personal Income Tax under
22 of the Tax Law for the Year L97L.

DECISION

or for
Art ic le

Pet i t ioner,  Sylvan M. Marshal l ,  L825 K Street,  Northwest,

Washington, D.C. 20006, f i led a pet i t ion for  redeterminat ion

of a deficiency ar for refund of personal income tax under

Ar t i c le  22  o f  the  Tax  Law fo r  the  year  L97L (F i1e  No.  13758) .

A formal hearing was held before Neil Fabricant, Hearing

Officer, &t the offices of the State Tax Couunission, Two V,lorld

Trade Center,  New York,  New York,  oD June 2L, L977 at  2:45 P.M.

Pet i t ioner appeared by Leon N. Weiss,  CPA. The Income Tax

Bureau appeared by Peter Crot ty,  Esq. (Richard Kaufman, Esq.,

o f  counse l ) .

ISSUE

Wtrether

income Laxes

a nonresident partner

on income attributable

is l iable for New York State

to New York State sources.
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FINDINGS OF T'ACT

1. A 1971 New York State partnership return was fi led

in the name of So11, Connelly & Marshall. Schedules were

introduced in support  of  said return,  of ,  which pet i t ioner 's

name appeared as having received a distribution of income

from the partnership.

2.  0n December 22, L975, the Income Tax Bureau issued

a Not ice of  Def ic iency to pet i t ioner,  assert ing unincorporated

bus iness  tax  o f  $4 ,754.68 ,  p lus  pena l ty  and in te res t  o f

$2 ,240 .L6 ,  fo r  a  to ta l  o f  $6  ,994 .84 .

3 .  The bas is  o f  the  Sta te 's  c la im is  tha t  pe t i t ioner ,

Sylvan M. Marshall, was a nonresident partner in the 1aw firm

of So11, ConneLly & MarshalL and that as such, is l iable (pur-

suant to the provis ions of  sect ions 632 and 637 of  the Tax

Law) for income tax on distribution of income which he received

from the partnership.

4.  The basis of  pet i t ioner 's c la im is that  among other

things, he never entered into any formal partnership agreement

with respect to the firm. Petit ioner claims that he permitted

the use of his name merely as a courtesy and convenience to

the attorneys in New York, to whom he referred legal matters

from time to time.
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5. The income in question was paid to the New york

for services rendered by pet i t ioner in washington, D.c.

6. The Income Tax Bureau contends that the use of

t ioner 's name on the f i rm's let terhead is the equivalent

petit ioner holding himself out as a partner and that the

genera l  publ ic  would be just i f ied in  assuming that  pet i t ioner

was a partner in the firm.

CONCLUSIONS OF LAW

A. That  pet i t ioner ,  Sy lvan M.  Marshal l ,  was a nonres ident

partner in the f irm of sol l ,  connelly & Marshall  and that as

such, is l- iabl-e for personal income tax on income derived from

New York sources, within the meaning and intent of sections 632

and 637 of the Tax Law.

B. That no formal partnership agreement is necessary and

thaE the referra l  o f  c l ients  f rom the washington,  D.c.  f i rm to

the New York f irm (and vice versa) is an indicia of the existence

of a partnership when considered in l ight of other surrounding

ci rcumstances,  especia l ly  the personal  re la t ionships of  the

individuals involved.

c.  That  the pet i t ion of  sv lvan M.  Marshal l  is  denied and

firm

pet i -

o f
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the Notice of Deficiency issued December 22,

together with such penalt ies and interest as

owing.

L975 is sustained,

may be lawful1-Y

DATED: Albany, New York

Decernber 13, I97B

Srem rAX coMMrssroN


