
''srATE 
oF NEw YoRK

STATE TAX COMMISSION

In the lv lat ter of  the Pet i t ion

o f

MORRIS REISER and SYLVIA REISER
For a Redeterminat ion of a Def ic iency or
a Revislon of-  a Determinat lon or a Refund
^E Persona l  Income and

ii""Jt*fs,"tBsra:?$ BEtiR"tS or rhe
Tax Law , for the Year (s) arx>Rexiod(c)
L 9 6 5 ,  L 9 6 6 ,  1 9 6 7 ,  L 9 6 8 ,  L 9 6 9  a n d  ! 9 7 O .

State of New York
counry ofAlbany

John Huhn , being duly sworn, deposes and says that

xhe is an employee of the Department of Taxat lon and Flnance, over 18 years of

age, and that orr  the 25tHay of August ,  L97B n :she served the  w i th in

Not i ce  o f  Dec i s ion by (cert i f ied) mai l  upon Morr is & Sylvia Reiser

(xepfi6tE60iltirapcff) the petitioner in the wlthin proceeding'

by enclosing a true copy thereof Ln a securely sealed postpaid wrapper addressed

as foL lows:  Mr .  &  Mrs .  Moru is  Re iser
5420 15 th  Avenue,  Apt .  2 -B
Brooklyn, New York Ll2L9

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic lal  depository) under the exctusive care and custody of

the United States Postal  Servlce within the State of New York.

That deponent further says that the said addressee is the (atryxnsws&lre

xfufu) pet i t loner herein and that the address set forth on said rrrapper is the

last kn<rwn address of the (rcpxxsetDcxxlsl€<b8>obe) petitLoner.

Sworn t,o before me thls

25Lh day of August ,  L978.

AFFIDAVIT OF },'AILING

(217  6 )



J A M E S  H .  T U L L Y  J R , ,  P R E S I o E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Auguct 25, l9?8

!{r. & !lrs, l{otrrlg Rrlaer
5420 15th lvenuc' Apt. 2-B
Srooltlyn, lilqt York tlelg

Dcatr t{r. & ltrr. Bclretrl

Please take notice of the DECXSIOIS
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level.  Pursuant to sect ion(s) 6g0 and ?22 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 nonthr
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

Joroph
Haarlnf Exanl,ntr

Pffiin
Taxing Bureauts Representat ive

TA-r .12  (6 /7  7 )



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Petit ion :

o f :

MORRIS REISER ANd SYLVIA REISER : DECISION

for Redetermj-nation of a Def iciency or:
for Refund of Personal Income and
Unincorporated Business Taxes under :
Art icles 22 and 23 of the Tax Law for
the  Years  L965 ,  L966 ,  1967 ,  1968 ,  L969 :
and  1970 .

i

Petit ioners, Morris and Sylvia Reiser, 5420 15th Avenue,

Apt .  2-8,  Brooklyn,  New York lL2L9,  f i led a pet i t ion for

redetermination of a deficiency or for refund of personal income

and unincorporated business taxes under Art icles 22 and 23 of

the Tax Law for  the years 1965 through l97O (F i le  No.  00330) .

A small claims hearing was held before Harry Huebsch,

Hearing off icer, at the off ices of the state Tax commission, f\ i lo

World Trade Center, New York, New York, on September 26' L977 at

2245 P.M. Pet i t ioner  l&orr is  Reiser  appeared pro se and for  h is

wife, petit ioner Sy1via Reiser. l lhe Income Tax Bureau appeared

by Peter  Crot ty ,  Esg.  (A l iza Schwadron,  Esq.  ,  o f  counsel ) .
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ISSUE

I.  Whether  pet i t ioner  l4orr is  Reiser 's  se l l ing act iv i t ies

during the years 1965 through L97O constituted the carrying on

of an unincorporated business and whether the income derived

therefrom was subject to unincorporated business tax.

I I .  Whe the r  pena l t i es  pu rsuan t  t o  sec t i on  685  (a ) ,  685  (a )  (1 ) ,

685 (a)  (2) ,  and 685 (b)  o f  the Tax Law were proper ly  asser ted

against  pet i t ioners.

FINDINGS OF FACT

1. Petit ioners, tr4orris Reiser and Sylvia Reiser, t imely

fi led New York State personal income tax returns for the years

1965 through 1970, orr which petit ioner Morris Reiser indicated

his  occupat ion as "se l f -employed"  and a lso that  h is  bus iness

income was der j -ved f rom act iv i t ies as a "sa les agent  -  men's

shi r ts" .  Unincorporated business tax returns were not  f i led for

sa id  yea rs .

2. [Lre Income Tax Bureau contended that petit ioner Morris

Reiser 's  ineome f rom his  act iv i t ies as a sa les agent  was subject

to  unincorporated business tax.  Accord ing|Y,  a  Not ice of

Def ic iency was issued Septembet  25,  L972 for  the years L965'

1966 and 1967 in the amount of $867.54 in unincorporated business

tax, plus $33.47 in penalty (pursuant to section 685 (b) of the

Tax r ,aw for  the years 1965 and 1966)  and $288'56 in  in terest '  for

a  to ta l  due  o f  $1 ,189 .57 .  A  No t i ce  o f  De f i c i ency  was  i ssued

February 25, L974 for the years 1968, L969 and 1970 in the amount
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o f  $1 ,51 -3 .05  i n  un inco rpo ra ted  bus iness  tax ,  p lus  $568 .25  i n

penal t ies (pursuant  to  sect ion 685 (a)  o f  the Tax Law for  1968

and seet ions 685 (a)  (1)  and 685 (a)  (2)  o f  the Tax Iaw for  the

years  L969  and  l -970 )  and  $398 .1 -1  i n  i n te res t ,  f o r  a  to ta l  due  o f

$2 ,579  . 4 I .

3 .  The In ternal  Revenue Serv ice audi ted pet i t ioners personal

ineome tax returns for  the years 1965,  1966,  1967 and 1968 and

made certain adjustments. Ttre fneome Tax Bureau issued statements

of  audi t  changes to  conform wi th  the Federa l  ad justments.  I t

issued a Not iee of  Def ic iency for  the years 1965,  1966 and L967

in  the  amoun t  o f  $1 ,008 .62  i n  pe rsona l  i ncome tax ,  p lus  $41 .43  i n

penalty (pursuant to section 685 (b) of the Tax Law for the years

1965  and  1966 )  and  $333 .62  i n  i n t e res t ,  f o r  a  t o ta l  due  $1 ,383 .67 .

A Not ice of  Def ic iency was issued February 25,  1 '974 for  the year

1968 in  the amount  of  ;574.12 in  personal  income tax,  p lus $167.44

in  i n t e res t ,  f o r  a  t o ta l  due  o f  $74L .56 .

4.  Pet i t ioners conceded the accuracy and va l id i ty  o f  the

not ices of  def ic iency issued for  personal  ineome tax purposes as

descr ibed in  F ind ing of  Fact  "3" ,  and sa id not ices are not  a t

i s sue .

5. No evidence was submitted by petit ioners reqarding the

penalty imposed pursuant to section 685 (b) of the Tax Law.

6 .  Pe t i t i one r  Mor r i s  Re ise r  so ld  men 's  sh i r t s  f o r  one

pr ine ipal  dur ing the years 1"965 Lhrough 1970.  He was not  permi t ted

to work for any other principal. He was eompensated on a

commiss ion basis  and was not  re imbursed for  any expenses-  Taxes

and soc ia l  seeur i ty  were not  wi thheld f rom his  compensat ion and
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he received no f r inge benef i ts .  TLre only  contro l  over  h is

act iv i t ies v tas wi th  regard to  ter r i tory  and sa les resul ts .

7 .  Pe t i t i - one r  Mor r i s  Re ise r  f i l ed  Federa l  schedu les  "C"  to

c la im  h i s  expenses .  He  used  a  sma l l  pa r t  o f  h i s  home as  an  o f f i ce .

He had h is  own stat ionery which ident i f ied h im as a manufacturer 's

representat ive and used h is  home address and te lephone number for

business reply  purposes.  Pet i t ioner  d id  not  have to  repor t  h is

whereabouts to  h is  pr inc ipa l  or  make out  sa les repor ts-

B "  Pet i t ioner  Morr is  Reiser  re l ied on the advice of  h is

accountant  for  the proper  f i l ing of  h is  re turns.

CONCLUSIONS OF I,AW

A. Thrat  the se l l ing act iv i t ies of  pet i t ioner  Morr is  Reiser

dur ing the years 1955 through L97O const i tu ted the carry ing on of

an unincorporated business and that the income derived ttrerefrom

was subject  to  unincorporated business tax in  accordance wi th  the

meaning and intent of section 701 of the Tax l-aw.

B.  that  a  penal ty  pursuant  to  sect ion 685 (b)  o f  the Tax Law

was proper ly  asser ted and is ,  therefore,  susta ined;  that

pe t i t i one r  Mor r i s  Re ise r ' s  f a i l u re  to  f i l e  un inco rpo ra ted  bus iness

tax returns for  the years at  issue was due to reasonable cause,

ra the r  t han  w i l l f u l  neg lec t .  The re fo re ,  t he  pena l t i es  asse r ted

pu rsuan t  t o  sec t i ons  685  (a ) ,  685  (a )  ( 1 )  and  685  (a )  ( 2 )  o f  t he  Tax

Law are cancel led;  the Income Tax Bureau is  hereby d i rected to
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so modi fy  the Not ice of  Def ic iency issued

aga ins t  Mor r i s  Re ise r  f o r  t he  yea rs  1968 ,

that ,  except  as so granted,  the pet i t ions

Reiser  are in  a l l  o ther  respects  denied.

DATED: Albany, New York
Augus t  25 ,  1978

February 25,  1974

L969 and L97O, and

of  Morr is  and SYlv ia

COMMISSION

COMMISSTONER


