
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
FRANK SILVERMAN and LEONA SILVERMAN

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Revision of a Determinat ion or a Refund
of Personal Income

Taxes under Art icl-e @! 22

AFFIDAVIT OF MAILING

of the
Tax Law for rhe YearQogenrlxdnbftt tgil

State of New York
County of Albany

John Huhn , being duly sworn, deposes and says thet

Fhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 13th day of September ,  L978, Xlhe senred the wlthln

Notice of Decision by (certified) nail upon Frank Silvernan & Leona

Silverman AfdOn€OHOOffiOmTCOOOt the petitioner ln the wlthin proceeding,

by enclosing a true copy thereof in a securely seaLed postpald wrapper addressed

as folLows: Frank Silverman & Leona Silverman
5825 Collins Avenue
Miami Beach, Flor ida 33140

and by deposit ing same enclosed in a postpaid properly addressed rrrapper ln a

(post of f ice or off ic lal  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the $AegeEOHODdOfirE(

pfig[fid peEitioner herein and that the address set forth on said wrapper is the

last known address of the W pet i t loner.

Sworn to before me this

13th day of September

rA-3 (2/76)

,  L g T g



Sf,ATE OF NEW YORK
STATE TAX COMI'{ISSION

In  the Mat ter  of  the Pet i t lon

o f

FRANK SILVERMAN and LEONA SILVERMAN

For  a  Rede te rm ina t i on  o i  a  De f i c i ency  o r
a Revis ion of  a Determinat ton or  a Refund
of Personal Income
Taxes under Ar t ic le  (X.)  ZZ of  the
Tax Law for the vear(Srcw&cmksckkX fg0Z

State of New York
County of Albany

John Huhn

Xhe is an employee of

age, and that on the

Notice of Decision

(representat ive of)

by enclosing a true copy thereof in a

as follows: Irving P. Baumrind, CPA
310 Madison Avenue
New York, New York L0017

AFFIDAVIT OF MAILING

, being duly sworn, deposes and says that

the Department of Taxat ion and Finance, over L8 years of

13th day of September , Lg 78r }he served the within

by (certified) maiL upon Irving P. Bar:mrind, CPA

the petitloner ln the within proceedlng,

secureJ.y sealed postpald \ t rapper addressed

and by deposit , ing same enclosed in a postpaid properly addressed wraPPer tn a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the UniLed States PostaL servlce withln the State of New York.

That- deponent further says that the said addressee is the (representat ive

of the) pet i t loner herein and that the address set forth on said nrapPer is the

Last known address of the (representat ive of the) pet i t ioner.

Sworn

13rh

to

d a

before me this

y of September

rA-3 (2/76)

,  1978.



J A M E S  H .  T U L L Y  J R . ,  P R E S | o E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

scptaser 13, 1978

Frcnk gl.lvsrurn & Ieone S!.lvettrn
5925 Colllnr Avaanr*
!{tmt. 8oceh, Florlde 33140

Ibar l4r. & Mra. Sl,lvrtaanr

Please take notice ̂ of the DCelatOff . .
of  the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(1) 690 of the Tax Law, any
proceeding in court to revidft an aEverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 l&ntht
from the date of this notice.

lnquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,  
i

t ,

t 'j utdHAEi A+EXANDER
Supcnrtrlng Trx
Eaerlng Of,flccr

Petitioner's Representative

Taxing Bureau's Representat ive

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat,ter of the petit ion

o f

FRANK SILVER}4AN and LEONA SILVERMAN

for Redetermination of a Deficiency or
for Refund of Personal Income Tax under
Ar t ic le  22 of  the Tax Law for  the year  1967.

DECISION

Petit ioners' Frank Silverman and Leona Silverman, 5825 Coll ins

Avenue,  Miami  Beach,  F lor ida 33140,  f i led a pet i t j -on for  redeter-

mination of a deficiency or for refund of personal income tax under

Ar t i c l e  22  o f  t he  Tax  Law fo r  t he  yea r  Lg67  (F i l e  No .  00517) .

A formal hearing was held before Edward L. Johnson, Hearing

of f icer ,  d t  the of f ices of  the s tate Tax commiss ion,  Two wor ld

T rade  cen te r ,  New York ,  New York r  on  June  !6 ,  1976  aL  1 :00  p .M. ,

and was cont inued on June 22,  L977 at  10:45 A.M.  pet i t ioner

appeared by rrving P. Baumrind, cpA. The rncome Tax Bureau

appeared by Peter Crotty, Esq. (Arthur Rosen, Esq. and Alexander

We iss ,  Esq . ,  o f  counse l ) .

ISSUE

A S

to

Whether

wel-l  as a

or during

petit ioners had effected

change of residence from

L967 .

a legal  change of  domic i le

New York to  F lor ida,  pr ior



-  2 ' -

1 .  On Apr i l  6 ,  1968,  pet i t ioners,  Frank Si lverman and

Leona Silverman, f i led a New York State nonresident income tax

return for L967. The return did not indicate that petit ioners

had been New York residents for any port ion of the year.

2" The New York State income tax return for 1967 l isted

tota l  Federa l  income of  $Bl ,  L25.L6.  Wages and sa lar ies that

were  l i s ted  fo r  a r l -oca t i on  to ta l l ed  9211000 .00"  o f  240  days

reported as working days by petit ioners I I2O days were al located

to  New York ,  resu l t i ng  i n  a  wage  a l l oca t i on  o f  $10 r500-00 -

I 'edera l  i temized deduct ions of  $11r009.90 were taken"

3.  On Apr i l  L2,  L97L,  the Income Tax Bureau issued a Not ice

of Deficiency against petit ioners, Frank si lverman and r,eona

Silverman, assert ing ad.dit ional personal income tax for Lg67 of

$6 ,567 .30 ,  p l us  j - n te res t  o f  $1 ,179 .49 ,  f o r  a  t o ta l  a1 leged1y

due  o f  $7 ,446 -79 .  As  o f  Ap r i l  12 ,  L97L ,  a  S ta temen t  o f  Aud i t

Changes originally dated October 3, L969 was re-dated and issued

to petit ioners, Frank si lverman and Leona si lverman, his wife.

The Staternent of Audit Changes showed the recomputation made by

the Income Tax Bureau of petit ioners' assessed New York State tax

l iabi l i ty. I t  was based on the determinations made by the Income

Tax Bureau that petit ioners, Frank and r,eona si lverman, were

considered to be New York State residents for the entire taxable

yea r  o f  L967 .
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4.  On July  9,  L97L,  the Income Tax Bureau received a

petition from Frank Silverman and Leona Silverman for red.etermina-

t ion or for refund of personal income tax for the year L967.

Petit ioners al leged that they had substantiat ion of their change

in residence from New York.

5. Petit ioners, Frank Silverman and Leona Silverman,

maintained a cooperative apartment in New York City under a

lease dated October  13,  1960.  Said lease runs to  September 30,

2047 from the cooperative tenants corporation which issued 365

shares of stock, evidencing petit ioners' ownership of the lease.

6.  On September L2,  L967,  pet i t ioners,  Frank Si lverman and

Leona Silverman, entered into an agreement to seI1 their shares

in the New York City cooperative, and to assign the lease thereto

to the assignee, subject to the approval of the lessor tenantsr

corporation. The actual sale of the stock and transfer of the

lease on the New York City apartment was effected sone t jme in

October  of  L967.  Pet i t ionersr  representat ive c la imed that  the

apartment was actually put up for sale in December of L966; however,

petit ioners did not testi fy or offer d.ocumentary evidence in

support of their c1aim.

7. In December of L966, petit ioner Frank Silverman entered

into a lease for an apartment in Miami Beach, Florida, for the
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per iod f rom December l -6 ,  1966 to December 15,  L967.  ThereafLer '

he moved to the same address in Miami Beach, Florida' that

pet i t ioner  s t i l l  ca l ls  h is  res idence.

B.  On January 23,  1968,  pet i t ioner  Frank s i lverman executed

and f i led a Declaration of Domici le in the State of Florida with

of f ic ia ls  of  Dade County,  F lor ida.  There in,  pet i t ioner  made a

sworn statement that he had changed his domicile and his residence

to Miami  Beach,  F lor idar  ds of  October  31,  1967 '

g. Petit ioner Frank Silverman \^ras a fuI l-t irne employee of

Wendell Fabrics Corporation of New York and of Blacksburg' South

Caro1ina. Except for SaIeS and Some financial arrangements in

New York, Wendell Fabrics CorPoration conducts i ts operations

from Blacksburg, South Carolina. Petit ioner Frank Silverman

divided his working time almost equally between the two locations

of  h is  employer  in  1957.

I0.  On Apr i l  6 ,  Lg67,  the New York accountant  for  pet j - t ioner

Frank Silverman mailed the latterts New York City and New York

State est imated income tax returns for  L967r  ds wel l  as the 1965

Federal income tax return and instructions for f i l ing before

Apr i l  15,  1967 to the pet i t ioner  in  Miami  Beach'

CONCLUSIONS OF LAW

A., That petit ioners, Frank Silverman and Leona Silverman'

fai led to offer documentary or other proof of their al leged intent
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to change their domici le and residence from New York to Florida,

which antedated the posit ive act of registering their change of

domic i le  on January 23,  L968,  ef fect ive October  3I ,  1957.  On

that January 1968 date, petit ioners could have had no ulterior

purpose insofar as New York State income tax was concerned.

B. That apart from however long the petj-t ioners, Frank

Silverman and Leona Silverman, may have maintained residence in

Miami Beach, Florida, their d.omici le was changed from New York to

F lo r i da  on  Oc tobe r  3 I ,  L967 .

C.  That  pursuant  to  sect ion 654 (a)  o f  Ar t ic le  22 of  the Tax

Law, an individual who changes his status from resident to non-

resident d.uring the taxable year, must f i le two tax returns for

that year. Such an individual is required to f i le one return as

a resid.ent (here from January 1, L967 through October 30, L9671

and another  re turn as a nonres ident  ( the balance of  1967) .

D. That from the information contained on Form IT-203

fi led Apri l  6, 7968, the Incorne Tax Bureau is directed to recompute

the New York State income tax d.ue from petition€rsr based on two

returns for Frank Silverman and Leona Silverman for the year L967,

in accordance with section 654 of the Tax Law, and that i t  issue

a revised determination of deficiency in income tax.

E. That the petit ion of Frank Silverman and Leona Silverman'

for  redeterminat ion of  the def ic iency assessed Apr i l  L2,  L97L
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is granted to the extent that petit ioners are to be deemed

nonres idents of  New York State af ter  October  31,  1967,  but

that, except as so granted the petit ion of Frank Silverman

and Leona Silverman is in al l  other respects denied.

DATED: Albany' New York

September 13,  I97B

COMMISSIONER

STATE TAX COMMISSION


