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STATE OF NEW YORK
STATE TAX COMMISSION

In the l ' lat ter of  the Pet i t ion

o f

JOSEPH TAVOIACCI
For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat lon or a Refund
of Personal T.ncome

AFF VIT OF I{AILING

Taxes under Art ic le@f 22 of the
Tax Lawrfor the Year(s) pg*M@

1a72 and L977.

State of New York
County of AlbanY

John Hulur , being duly sworn,

lhe is an empl-oyee of the Department of Taxatlon and Finance,

age, and that on the l-st day of September , L978 r lhe

Not ice of  Decis ion by (cert i f ied) mai l  u

@ the Petitloner Ln the

enclosing a true copy thereof in a secureLy sealed PostPa

fol lows: Mr. Joseph Tavolacci
278 Terry Road
Smithtown, New York 11787

and by deposlt ing same enclosed in a postpaid properly

by

a s

s and says that

over 18 years of

rved the wiBhin

Joseph Tavolacci

thln proceedlng,

rrrapper addreseed

sed wrapper ln a

custody of(post of f ice or off ic lal  depository) under.  the excluslve card and

the United States Postal  Service withtn the State of New Yorl t .

That, cleponent further says that the said addressee ls the (meo€€eo$€Ocii@r

11$c€fur) pet i t ioner hereln and that the address set forth on gaid wraPPer le the

tast known address of the @ pet i t toner.

Sworn to before me this

1st day of September ,  L97&

. / r . -  . /

.44fre2/4t-..-'---

rA-3 (2/76)



sTATE or unw vort<.
STATE TN( COMMISSION

In the l tat ter of  the Pet i t ion

o f

JOSEPH TAVOLACCI
For a Redeterminat ion of a Def ic iency or
a Revision of a DeterminatLon or a Refund
of Personal Income
Taxes under Art icLe(g) Zz

AFFIDAVIT OF MAILING

of the
Tax Law for the Year(s):orciBodod&lc
Iq72 and 1971.

State of New York
County of Albany

John Huhn , being duly sworn, deposes and says that

she is an employee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the 1st day of Septembetr , L9 ?8, xhe served the wlthln

Notice of Decision by (cert i f ied) mal l  upon David A. Field

(representat ive of)  the pet i t ioner ln the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fol lows: David A. Field
DiFalco Field Lomenzo & OrRourke
605 Third Avenue
New York, New York 10016

and by deposlt ing same enclosed in a postpald properly addressed wrapper in a

(post of f lce or off lc lal  depository) under the excluslve care and custody of

the Unlted States Postal  Service within the State of New York.

That deponent further says that the said addreasee ls the (representat lve

of the) pet i t ioner herein and that the address set forth on said rrraPPer is the

last known address of the (representat ive of the) pet i t ioner.

Sworn to before me this

lst  day of September ,  L978.

"r.4ta, 
.a- 

' --- _

rA-3 (2/76)



J A M E S  H .  T U L L Y  J R . ,  P R E 5 I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Erptubcr 11 19?8

lir. rlorrph Iayolnoct
?8 Tcrry Road
tnilthtounf l$frr tor,lr 1l?0?

lh{$' llrr ,|hroL*oe!,1

Please take notice of the 9cql.gloa
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(I) 690 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within lr matba
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

il,t/",t
lH.obrcl
Supcrv'fairg Salr
f,earteg Off,{ou

Peti t ioner 's Representat ive

Taxing Bureauts Representat ive

TA-1  .12  (6 /77)



STA?E OF NEW YORK

STATE TAX COMMISSION

fn the Matter of Lhe Petit i-on

o f

JOSEPH TAVOLACCI

for Redetermination of a Deficiency or
for Refund of Personal Income Tax under
Ar t ic le  22 of  the Tax Law for  the Years
L972  and  L973 .

DECISION

Petit ioner, Joseph Tavolacci, 278 Terry Road, Smithtown,

New York LL787,  f i led a pet i t ion for  redeterminat ion of  a  de-

f iciency or for refund of personal income tax under Art icle 22

of  the Tax Law for  the years l -972 and L973 (F i le  No.  L8472) .

A formal hearing was held before Julius E. Braun, Hearing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  Two Wor ld

Trade Center ,  New York,  New Yorkr  or r  May 24,  1-977 aL 9:15 a.m.

Petit ioner appeared by David A. Fietd, Esq. The Income Tax

Bureau appeared by Peter  Crot ty ,  Esq.  ( I rv ing Atk ins,  Esq. ,  o f

counsel )  .

ISSUE

Whether petit ioner was l iab1e

of the Tax Law for unpaid New York

from Gamma Electr ical Contractors &

years  L972  and  L973 . ,

for  a  penal ty  under  sect ion 985 (g)

State withholding taxes due

Consul tants ,  Inc.  for  the



2 -

FINDINGS OF FACT

1- On July  29,  1974,  the Income Tax Bureau issued a

Statement of Def j-ciency against peLit ioner, Joseph Tavolacci,

equal to the amount of New York State withholding taxes due

from Gamma Electr ical Contractors & Consultants, Inc- (herein-

a f te r  "Gamma" ) ,  f o r  t he  pe r iods  May  I ,  L972  to  June  30 ,  L972 ,

July  L,  L972 to December 30,  1972,  and January L,  L973 to

June 29, 1973. The Statement was issued on the grounds that

pet i t ioner  was a person requi red to  co l lect ,  t ru thfu l ly  account

for  and pay over  sa id taxes and that  he wi l1 fu l ly  fa i led to  do so.

AccordingLy, the Income Tax Bureau issued a Notice of Deficiency

aga ins t  pe t i t i one r  on  Ju l y  29 ,  1974  i n  the  amoun t  o f  $6 ,288 .50 .

2.  Pet i t ioner ,  Joseph Tavolacc i ,  was pres ident  o f  Gamma,

located in Hauppauge, New York. Said company became bankrupt

i .n  1973 -

3. Gamma did not f i le New York State withholding tax

returns, nor pay withholding tax due for the periods May 1, L972

to  June  30 ,  L972 ,  Ju l y  1 ,  L972  to  December  30 ,  L972 ,  and  June  L ,

L973  t o  June  29 ,  1973 .  I n  L97 I  t o ta l  t ax  w i t hhe ld  was  $7 ,600 .00 .

4. The Income Tax Bureau estjmated the withholding tax

l iab i l i t ies of  Gamma for  the per iods in  issue.

5-  Pet i t ioner ,  Joseph Tavolacc i ,  o f fered no documentary or

other substantial- evidence that he was not an active f iscal off icer

of Gamma-
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CONCLUSIONS OF LAW

A. That  pe. t i t ioner ,  Joseph Tavolacc i ,  as pres ident  and as

an act ive f isca l  o f f icer  o f  Gamma Elect r ica l  Contractors &

Consul tant ,  Inc. ,  was a person requi red to  co l lect ,  t ru thfu l ly

account for and pay over New York State withholding taxes due

from said corporat ion for  the per iods May 1,  t .972 to  June 30,

L972,  Ju ly  1,  L972 to December 30,  L972 and January I ,  1973 to

June 29, L973 in accordance with the meaning and intent of

sect ion 685 (n)  o f  the Tax Law.

B. .  That  s ince pet i t ioner ,  Joseph Tavolacc i ,  wi l I fu l ly  fa i led

to account for and pay over New York State withholding taxes due

from Gamma Electr ical Contractors & Consultants, Inc. for the

per iods  May  1 ,  L972  Lo  June  30 ,  L972 ,  Ju l y  l ,  L972  to  December  30 ,

1972 and January 1,  L973 to June 29,  L973,  therefore a penal ty

6qual to the amount of the estimated unpaid withholding taxes was

properly asserted against him, in accordance with the meaning and

in ten t  o f  sec t i ons  681 (a )  and  685 (q )  o f  t he  Tax  Law.

C. That the petit ion of Joseph Tavolacci is denj-ed and the

Not ice of  Def ic iency issued JuLy 29,  L974 is  susta ined.

DATED: Albany, New York
September 1,  197g

ATE TAX COMMISSION


